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In the Election Petition Shri Narain Dandekar contended that there had 
been systematic tampering of votes after the first count and before the recount 
and as.a result of this, a large number of votes which had been counted at the 
first count in his favour, were found to be invalid on account of multiple marking. 
Some votes which had been previously rejected as containing no mark were 
tampered with the subsequently found to have marks for Shri Ram Ratan Gupta. 
Consequently, these tampered marks made subsequently after the first count 
should have been Ignored and if that was done, the result would have been that 
Shri Narain Dandekar would have succeeded in obtaining the largest number of 
votes. On the other hand, the contention on behalf of Shri Ram Ratan Gupta 
was that there was no question of tampering, that there were large number of 
mistakes in the first count and when these mistakes were checked at the recount, 
the correct result was arrived at and Shri Ram Ratan Gupta was rightly declared 
elected. 

The Tribunal, after considering the case of both the parties in detail, came to 
the conclusion that the circumstances, with which I will deal in detail later, led 
to the inevitable conclusion that that there had been tampering of votes after 
the first count and before the recount. According to the Tribunal, there was no 
doubt that at least some of the votes had been tampered with and consequently 
in the circumstances of the case it was right to assume that all the votes which 
had been counted for Shri Narain Dandekar at the first, count must be treated to 
have been validly cast in favour of Shri Dandekar and the additional marks 
observed on those votes at the time of the recount must be ignored, as also those 
votes which had been rejected at the first count for having - no mark but were 
subsequently found to have marks in favour of Shri Ram Ratan Gupta must 
also be treated as invalid votes. While considering the circumstances the learn¬ 
ed Tribunal made remarks against the officers, who were in charge either of 
counting or of safe preservation of ballot papers and recommended to the Elec¬ 
tion Commission for action to be taken against them under section 137 of the 
Representation of the People Act, 1951. On these findings, the Tribunal allowed 
the election petition of Shri Narian Dandekar, set aside the election of Shri R'em 
Ratan Gupta and declared Shri Dandekar to be duly e’ected. Against that 
decision, all these cases have arisen in this Court. 

Appeal No. 305 of 1964 Is the main appeal filed by Shri Ram Ratan Gupta 
against the order setting aside his election and declanne Shri Dandekar to be 
dulv elected. I have already stated that appeal No. 316 of 1964 filed by Shri 
Gomti Pd. also against that election has not been pressed and has been dismissed 
accordingly, Shri C. M. Nigam who was the returning officer has filed appeal 
No. 326 of 1964 and also writ petition No. 495 of 1964 against the remarks made 
in the judgment of the Tribunal against him. Shri A. S. Misra. Assistant re¬ 
turning Officer has also filed appeal No. 323 of 1964 and writ petition No. 494 of 
1964 against the remarks made against him. Shri Krishna Madho Saran. the 
Treasury Officer has filed appeal No. 341 of 1964 and writ petition No. 5174 of 
1964. Shri Kalicharan Jauhari, Nazir Sadar of the Collecforate at Gonda has 
filed only writ petition No 5215 of 1964. Shri Maqbool Husain, Election Inspec¬ 
tor has filed writ petition No. 5288 of 1964 as also Shri R, B. Jauhari, District 
E’cetion Officer has filed writ petition No. 5173 of 1964 all against the remarks 
made against them. Apart from these officers against whom remarks have been 
made in the judgment of the Tribunal, the State of Uttar Pradesh has also filed 
writ petition No 496 of 1964 as the Tribunal also made remarks which havo 
given a cause to the State to have a grievance against the judgment. I first pro¬ 
pose to deal with the main anpeal filed bv Shri Ram Ratan Gupt as all the rele¬ 
vant facts w’ll have to he dealt with in that appeal. After disposing of that 
appeal. It wifi he convenient to deal with other appeals and writ petition hied by 
the officers and the State. 

The Gonda Constituency consists of five assembly segments: 

(i) Gonda East, (iil Gonda West, (iil) Gonda North, (iv) Mahadeva and tv) 
Mankapur. The first counting of this Constituency took place on the 27th and 
28th of February, 1962, At the time of this counting Shri Ram Ratan Gupta was 
noted as having obtained 80,902 votes while Shri Dandekar was noted as having 
obtained 82,478 votes, It is not necessary to mention the votes obtained by 
Shri M. H, Rajgir and Shri M. K. Sinha, who were the other two contesting 
candidates and who obtained much smaller number of votes. At this first count, 
the counting of Gonda East was done in a room called ‘the combined office’ in 
the Collectorate at Gonda while that of Gonda North was done in a Shamiana 
on the lawn of the Collectorate at Gonda, The counting thus of both these places 
went on simultaneously on the 27th February, 1962. On the next day, the 28th 
of February, 1962, the counting of Fonda West was taken up in the combined 
office, that of Mankapur in the Shamiana while that of Mahadeva was done in 
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another room called ‘the meeting hall’. In these cases, we are mainly concerned 
with the counting that was done in the combined office because the largest num¬ 
ber of votes that had been j-ejected on the recount happened to be in Gonda 
East which were counted on the 27th of February, 1662 and the rest in Gonda 
West which were also counted in this room on the 28th of February, 1962. 

On behalf of Shri Ram Ratan Gupta, it has been contended that the condi¬ 
tions under which the counting took place in the room, called the combined office 
on the 27th of February, 1962 were such that a large number of mistakes, which 
hud been discovered on recount cannot be said to be extraordinary. As the con¬ 
dition improved on the 28th of February 1962 when Gonda West was counted the 
mistakes we'e much less. But still the mistakes did take place on the 28th of 
February, 1962 also ajs all the difficulties had not been removed. 

In this connection, a few figures are worth noting before starting consider¬ 
ing the cases of the respective parties, At the first count, the total number of 
votes rejected was 7,070. Out of this, as many as 3,600 votes were rejected on 
.account of having multiple marking. At the recount, 1,928 votes were I'ejected 
on account of multiple marking which had, on the first count, been counted for 
.Shri Dandekar, out ut this number of 1,928 as many as 1,791 votes had been 
wrongly counted in Gonda East alone, as appears from the chart (Ext. P-31) on 
the record, The lead of Shri Dandekar in the first count which was by 1,576 
votes was completely overcome by this reduction in Gonda East, apart from 
other votes which Shri Dandekar lost in other segments and a few votes which 
■Shri Ram Ratan Gupta gained at the time of recount. 

To explain this difference which happened at the two counts, the theory put 
forward by Shri Dandekar is that from the very beginning as soon as it appeared 
-at the time of the first count that the lead of Shri Ram Ratan Gupta was dwind¬ 
ling away when the last segment of Mankapur was being counted where Shri 
Dandekar polled heavily, all the officers connected w T ith the counting of votes 
ns also with the safe custody of the ballot papers must have secretly combined 
to see that the ballot papers were so tampered with before the recount that Shri 
Ram Ratan Gupta the Congress Candidate got the largest number of votes. 
Although there is no direct evidence of tampering with the ballot papers, a large 
number of circumstances have been pointed out from stage to stage which, 
according to Shri Dandekar, unmistakingly proved that a'l the officers concerned 
were not acting honestly and were acting deliberately with that aim. Upon 
those circumstances, an inference is drawn that the ballot papers must have been 
tampered with otherwise this result would not have happened. 

On the other hand, on behalf of Shri Ram Ratan Gupta evidence had been 
led to show that on account of the pressure of Raja of Mankapur on the voters 
and the sympathy of the voters with the Congress candidate, a large number of 
them decided to vote for more than one candidate and even though the Congress 
workers attempted to dissuade the voters from taking that altitude for they 
would spoil their vote, they did not seem to change their mind and that is why 
such number of votes were found to be spoi'ed on account of multiple marking. 
Even at the first count more than six thousand votes were rejected on that ground 
and it was also contended that the condition of the room (combined office) where 
(the counting of the Gonda East took place on the 27th of February, 1962 was 
such that mistakes wore bound to occur. According to Shii Ram Ratan Gupta, 
lighting arrangement was wholly insufficient, the room was badly congested and 
the parties agents did not get sufficient opportunity to see whether the ballot 
papers were being properly distributed to tne candidates, so that, there was no 
real check on what the counting clerks were doing. Coupled with this fact, some 
of the counting clerks and the Supervisors were also in sympathy with the 
Swatantra Party candidate as he was being supported by the Raja of Mankapur 
who had a great influence over the pettv officials in the locality and who were 
acting as counting clerks and Supervisors. It is said that on account of these 
factors, a large number of invalid votes were counted for Shri Dandekar. It is 
pointed out. that this was known to Shri Dandekar and his agents and that is why 
he had been strenuously opposing a recount from the very beginning and when it 
was finally decided that there would be a recount, he started clamouring that there 
was likely to be tampering for that was the only basis upon which he would 
escape the consequence of the discovery that a large number of votes had been 
counted for him which were bound to be rejected. I have now to consider these 
respective claims and I propose to start from the very beginning, event by event 
which according to one or the other party affects the result of the recount. 

The first point for consideration Is the condition of the combined office where 
the relevant counting was done on the 27th and 28th of February. 1962, at the 
time of the first count. This office was inspected by the Tribunal and the in¬ 
spection-note is on the record, From this note, it appears that the room was 
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20'x35' the length being north and south. It was closed on all sides except 
JSS™* east - Towards the east there were three doors and beyond these 
doors there was a verandah. There was open space beyond the verandah. The 
only source of natural light into the room was from the east. From the evidence, 
it is also admitted that in this room at the time of the counting at the southern end 
there was the table of the Assistant Returning Officer. In front of his table 
extending towards the north, there were two rows of seven tables each and two 
tables were placed on either side of a door leading to the room on the west, 
there were four benches meant for seating the counting agents of the candidate. 
Two of them were placed towards the eastern wall between the three doors. One 
was against the western-wall of the room and another against the northern wall, 
both adjoining the north-west corner of the room. In this room there were four 
light-points. It is also admitted that the verandah towards the east was also 
closed by placing Qanat towards the eastern arches which were the main source 
of light. There is a controversy between the parties that on account of the clos¬ 
ing of the verandah will the Qanats, the room had become very dark even dur¬ 
ing day and on the first counting day i.e., on the 27th of February 1962, the 
lighting arrangement was Insufficient. But according to the other side, there 
was no dearth of light during day and the natural light was sufficient to do the 
work of counting. Even at night, there was sufficient light. Both the parties 
have led evidence on this point. On behalf of the respondent-petitioner, four 
witnesses were produced to prove that there was sufficient light, P.W, 4 (Dasrath 
Pd. Shukla) is the first witness, who has deposed about this matter apart from 
the election agent of the respondent. The appellant also admits that Dasrath Pd. 
Shukla was one of the counting Supervisors on those dates. He has stated that 
either during day of during night he did not feel deficiency of light. He, how¬ 
ever, admitted that two or three patromax lights were placed In the varandah 
which was to the east of the room at the time of the counting. The next witness 
is P.W. 5 (Sri Bahadur Singh). He stated in examination-m-chief that he did 
not find light to be insufficient, His presence, however, as a counting clerk has 
been challenged by the other side. The duty list which determined the names 
of persons who were to act at the time of the counting does not contain the name 
Sri Bahadur Singh but contains the name of Sheo Bahadur. It is contended that 
this witness was named mere’y ‘Bahadur Singh’ and ‘Sri’ had been added before 
this name in order to make his name similar to Sheo Bahadur who was in the 
duty list, The appellant has produced this Sheo Bahadur (R.W. 3). He has 
stated that he was the person who was appointed as Supervisor at the time of 
the counting. He has also stated that he knew Sri Bahadur Singh but he was not 
in the counting hall doing any work. From the evidence of P.W, 5 (Shri Baha¬ 
dur Singh) it is pointed out that his statement intrinsically indicates that he was 
not in the counting hall otherwise he wopld not have made such a statement. In 
the first place. In paragraph 7 of his statement, he states that he did not know 
the name of the other clerk who was counting on his own table. He admitted 
that Sheo Behadur Srivastava had signed the ballot papers as Supervisor on that 
table. In paragraph 17 he states. “The voting papers of the Assembly as well as 
of the Parliamentary Constituencies were separated. Both of us, that is, myself 
and the other clerk used to deal with the Assembly votes and thereafter that 
ballot papers of the Parliamentary Constituency.” This is obviously a wrong 
statement. According to the instructions as well as according to the other evi¬ 
dence, after the ballot papers had been taken out of the ballot-box, one clerk 
used to deal with the Parliamentary votes and the other clerk was to deal with 
the Assembly votes. His statement clearly indicates that he did not know the 
procedure tliat was being followed in the counting hall. He has also stated in 
his cross-examination (paragraph 11) that lights were on since the beginning of 
the counting. In paragraph 12 he further stated that in the evening patromax 
lights were placed In the verandah which is also contrary to P.W, 6 and P,W. 7. 
I am, therefore, not prepared to p’ace any reliance upon this witness. The next 
witness is P.W. 6 (Ram Niwas), He says that he was the counting clerk in the 
Gonda Parliamentary Constituency and did that work on the 27th and 28th of 
February. 1962. In his examination-m-chief he stated that he did not find the 
light insufficient. His presence' in the counting hall was also challenged by the 
other side. He has stated in cross-examination (Pa-agraph. 12) that he was the 
Basta Bardar in the record room. But in the duty list one Ramniwaj Singh was 
mentioned as the person to take part in the counting. This Ramniwaj Singh Is 
described as the record-keeper. A Basta Bardar or the record-lifter could not 
have been described in the duty list as a record-keeper. R.W. 2 (Shri Muitiba 
Husain) who was the clerk in the Judicial Magistrate’s court at Gonda and was 
also a Supervisor at the time of counting, has clearly stated that he knew Ram 
Niwas who was the record-lifter in the Collectorate but he was not present in 
the counting-hall, This witness Shri Muitiba Husain was the Supervisor at table 
No. 16 and P.W. Ram Niwas also claimed to have been a coiinting clerk at table 
No. 16. I am inclined to prefer the statement of R.W. 2 (Sri Muitiba Husain) 
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and And that Ram Niwas did not act as counting clerk at table No. 10. He has 
also made several wrong statements in his cross-examination indicating that he 
was not in the counting-hall. In paragraph 13, he stated, “It is wrong to say 
that tables Nos. 15 and 16 were on either side of the door”. This statement is 
definitely wrong, All other evidence in the case indicates that tables Nos, 15 
and 16 were on either side of the door leading to the western room. He then 
.states m the same paragraph (13) that there were no chairs in this space between 
the two rows of tables. But it is an admitted fact that the chairs of the Super¬ 
visors were placed towards this common passage left between the two rows of 
table. He then stated that the benches for the counting agents were placed by 
the walls on all the four sides of the room. This statement is again wrong. 
Admittedly, no bench was placed towards this southern wall of the room on 
which side the table of the Assistant Returning Officer expected. In paragraph 24 
he has disclosed that he is a Bisain Thakur and Raja Sahib of Mankapur is also 
a Bisain Thakur and Shri Debi Datt Singh an employee of Raja Sahib of Manka¬ 
pur was his cousin. It may be that he had been produced on account of that 
connection with Raja Sahib of Mankapur, who was in real control of the affairs 
of the Swatantra Party at Gonda. The last witness produced by the petitioner 
was P.W. 7 (Hanuman Pd.) In his examination-in-chief he stated that he work¬ 
ed as a counting clerk on the 27th and 23th February 1962 in the combined office 
and was placed at table No. 14, He has stated that he did not find the light in¬ 
sufficient and the work was not hampered due to want of light. His presence in 
the counting hall was also challenged but I do not see sufficient reason to bold 
that his presence in the counting hall must be doubted. In paragraph 12 of his 
cross-examination, he stated that the patromax lamps were lighted and placed 
in the verandah after the tent wall was put up and the electric lights were on 
when the counting started In the room. When he was asked further as to why 
the artificial lights were on in day time when the natural light, according to him, 
was sufficient, he could not explain and merely said that he could not say why- 
lights were on during day time. He also admits that when night came no bulbs 
were changed nor more powerful bulbs were placed in the room. 


On the other hand, on behalf of the appellant. R.W.l (Ramanath Misra) election 
agent of Shri Ram Ratan Gupta, (R.W.2) (Shri Mujtiba Husain) counting Super¬ 
visor R W. 4 (Shri Achutanand Tripathi) counting clerk at the time of this count¬ 
ing R.W.0 (Shri Parmanand Agnlhotrl) who was counting agent on behalf oi 
Shri Ram Ratan Gupta and B.W.14 (Shri Bhagwati Pd.) clerk of Shri Gomti Pd. 
Vakil, Gonda who was acting as the counting agent on behalf of Shri Gomti Fa* 
have ’all stated that on account of the placing of the Qanat towards the east of the 
verandah, the light in the room had become very Insufficient, Many peopie com¬ 
plained about the light and the Assistant Returning Officer informed them that 
efforts were being made to improve the light, In view of the fact that the peti 
tioner’s own witnesses have admitted that lights were on during day time 1 and that 
-the Datromax lights were placed In the verandah even during day time which 
leaves no™room for doubt that at least .the natural light during day time was 
insufficient to carry on the work. To this extent at least, the witnesses produce 
by the petitioner were wrong in saying that the day light wasi sufficient to> cariy 
nn +hpt work Aoart from this oral evidence, there is also a document which had 
been summoned from the Nazir! Collectorate at Gonda. This; is a slip dated the 
27th of February, 1902. It starts with a note by one Shri B. S. Bark addressed t 
+hp Bardar Nazir and states- “I have been directed by Shri A. S Misra to ask you 
to arange for (i) sbc patromax (ii) four bulbs of 100 Wts and 150 Wts each.’ 
Then follows a note by Shri Kalicharan Jauhari, N a zir Sadar This note 1. 
addressed to the Inspector Elections and it says. “Kindly direct Shri Mohd, Jsmi 
to fix "four bulbs of 150 Wts. in the counting hall and two bulbs of 150 Wts lr P 
Iprandsh at once as desired by Shri A, S. Misra, Returning Officer, Gonda—East 
Constituency He is fixing bulbs in the lawn,” Next after that Is a note by Sr 
Maqbool Husain, Election Inspector, He says “Out of the twenty-five buibs alreadj 

Off)cars ^vho had°signed °the° slip^hri^B C B Bark & iaci Nlaqtjool. 

made*to the 1 " 1 Assistant Returning : the^deflaen^y rf^gh^and. therefore. 

in^his W c a on?e°nRon S ^7f eve^n oraf complaint is made to the Assistant Returning 
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Officer who himself saw the condition of light. He would naturally direct Shri B. S- 
Bark who was one of the Officers working in the room to ask the Nazir for the 
necessary arrangement of light. A written complaint was not necessary. I, there¬ 
fore, see nothing improbable in Shri B. S, Bark writing to the Nazir, Sadar for the- 
arrangement of six patromax lamps and four high-power bulbs. Naturally the gas 
lamps could not be placed inside the crowded room which would have produced, 
bad smell and made the working more difficult. Therefore, high-power bulbs were- 
essential inside the room, The next criticism is that although shi B. S. Bark 
wanted four bulbs of either 100 or 150 Wts. and patroxax lamps yet the Nazir, 
Sadar while writing to the Inspector asked for fixing four bulbs of 150 Wts. In the 
room and two bulbs of 150 Wts, in the verandah and it Is contended that the Nazir 
Sadar, could not possibly imagine that light was needed in the verandah when 
there was no mention of it in the note of Shri B, S. Bark. I am unable to see any 
force in this argument either. Since electric bulbs were likely to be arranged 
quickly the Nazir asked for 6 bulbs. The arrangement of patromax lamps was 
bound to take time. He, therefore, directed the Election Inspectior to immediately 
place four, high power bulbs inside the room and two bulbs in the verandahs 
Moreover, the peon who had taken the slip to him must have given this necessary 
information that light was needed inside the room as well in the verandah 
The Election Inspector thereupon asked the Sadar Nazir, to supply the necessary 
bulbs out of the twenty-five bulbs, which had been supplied by the Election depart¬ 
ment to the Sadar Nazir and the last note naturally explained the whole positions, 
by saying that all the twenty-five bulbs that had been supplied were not of such 
high power and had otherwise been used already at. essential points. They could 
net, therefore, be of any use for the purpose required. This note was made by 
Shri K. M. Saran, who was the Offlcer-in-charge of the Nazarat and the Officer 
naturally addressed that final note to the FAection Officer who wag incharge for 
arrangements of elections so that final information may reach him and he may 
make the ultimate arrangement. Thus in the document itself I see nothing im¬ 
probable to indicate that this document was a forged one. Moreover if it had 
been forged for the purpose of this case, there was no reason to involve so many 
persons in this note and it was also not difficult to support the other part of the 
case put forward on behalf of Shri Ram Ratan Gupta that ultimately arrangement 
was made for high power bulbs on the 28th of February, 1962, though it could 
not be made on the 27th of February, 1962. The note stops short after showing 
Inability on the Nazarat to supply the necessary bulbs. In this connection the 
statements *of these two witnesses Kalieharan Jauhari and Shri K. M Saran have 
also been criticised. Shri Kalieharan Jauhari has been produced as R.W. 19. He 
was the Nazir Sadar in the Colleetorate at Gonda. He stated in examination-in- 
chi'ef that a peon brought a slip (Ext. W.R. 76). for light. He then wrote a note 
addressed to the Election Inspector and he proved that note and m his own signa¬ 
ture He then received a reply of Shri Maqbool Husain the Election Inspector. 
After receiving this note, he took it to the Officer-in-charge and therefore Shri 
K M, Saran wrote out that last note. He also states that before taking the paper 
to Shri K. M Saran, he had written out a note which he later struck out, In that 
note he had stated "Bulbs of only 75 Wts. were supplied and that I have no bulbs 
of 100 Wts, "But he admits that he cut out that note because it was factually wrong. 
The last note written by Shri K. M. Saran was in red ink. He proved that note 
bv Shri K M Saran and he states that this note was sent by a peon to the Elec¬ 
tion Officer through Shri R. B. Jauhari through a peon who after some time return¬ 
ed it and informed him that the Election Officer was not available to him in the 
Colleetorate compound, But the peon had met the Election Inspector who had 
told him that arrangement was being made for lipht. The witness then says that 
he received back the note and it remained with him. This statement of the Nazir 
has been criticised firstly on the point as to why he kept such a useless note all 
the time with him till It was summoned by the Tribunal. No explanation was 
asked from the witness and, therefore, the criticism has no justification. It may 
be that after receiving the note, he put it in his desk and it remained lying there 
tm it was demanded or It may be that he filed up every paper which he received 
In connection with the election, In cross-examination he has explained that he 
had been supplied 25 bulbs of 75 wts. for purposes of the use in connection with 
the counting He had used these bulbs before the demand came. It was the duty 
of the election office to supply the necessary articles at the Nazarat which was 
also helping in making arrangements and, therefore, when the ne ® < ^. carr i|J : °, 
he asked the Inspector of Elections to make the necessary arrangements. He stated 
that he had kept no note how the twenty-five bulbs supplied to him were utilised. 
He was asked when he had nothing to do with the arrangement for elections why 
rtlrl he not ask Shri B S, Bnrk who had sent a note to him, to write to the Ele.tion 
Inspector directly and he had merely stated that he could not give any good reason 
inspector aireeuy Bark, he himself addressed a note In 

the 7 Election Inspect^ I see noffiffig disparaging In this reply. Shri B, S. Bark, 
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been busy ^ counting and naturally the Nazir Instead of disturbing him 
thought it proper to send the note to the right-man. He was also asked that in 
the note there was no mention of ‘2’ bulbs for the verandah and how did he make 
that mention in his note. He merely stated that he did It on his own initiative 
I see nothing wrong in his taking that initiative if the work could be facilitated 
that way He was then asked as to why he placed that note before Shrl K. M. 
Saran and he stated that he was the Officer-in-charge of the Nazarat and he thought 
It nt to obtain Anal orders from him on this matter. He has denied the sugges¬ 
tion that this slip Ext, W.K'. (76) was procured after counting. Shri K. M, Saran, 
who was the Treasury Officer has been examined as R.W, 24. In his examlnation- 
Iri chief he has stated that the Nazarat Office used to provide facilities to help the 
District Election Officer in connection with th e election and counting of votes that 
took place in February, 1962. He was then shown Ext. R. 76. He has proved his 
note in red ink and he further stated that he had no knowledge as to whether any 
compliance was made In this matter or not. Nothing important has been brought 
Dut in his cross-examination on this point. In this connection it may further be 
noted that the Nazir and the Treasury Officer had really not much to do with the 
counting of votes. They were merely helping the Officers concerned in order to 
facilitate their work and it is most unnatural to expect that these two officers 
would go to the length of forging this document for the sake of helping one of the 
candidates in the result of counting. It may also be noted that the Nazir having 
made a note en the paper had to cut it out as it was factually wrong. If this whole 
document had been forged for the purpose of this case, it could not be expected 
that such a mutilated note would have been prepared for this purpose. If a wrong 
note had been made, there was no difficulty in tearing off that slip and preparing 
another one which could contain nothing wrong. The existence of this erroneous 
note which the Nazir had to cut out, to my mind indicates that it was a genuine 
document which had been made for the purpose which it indicated. This docu¬ 
ment was produced after being summoned by the Tribunal and I am of the opinion 
that this document also fully corroborates the evidence produced on behalf of 
Shrl Ram Patan Gupta that there was deficiency of light on the 27th of February, 
1962. 


Another point In connection with the counting of votes on the 27th of February, 
1962 is the placement of the agents of the candidates and their ability to check 
the wrong assortment of ballot papers, On this point the contention on behalf 
of Shri Ram Raton Gupta is that the counting agents of the candidates were not 
in a position at all to note the condition of voting papers and therefore to raise 
any effective objection with regard to particular paper "either being placed in the 
valid votes of one of the candidates or to its being placed in the doubtful votes by 
the clerks, Shri V. B. Bhadkamnkar election agent of Shri Dandekar has stated 
in paragraph 155 of his statement that the counting agents were sitting on benches 
and were looking at tables “sometime sitting there and sometime standing up. In 
my opinion, they could see by sitting whether the ballot papers were valid or 

invalid.” P.W, 8 (Shri .Tamuna Pd. Srivastava) who was an Advocate at Gonda 

and was the counting agent of Shri Dandekar has stated In his cross-examination: 
“The counting agents were not allowed to move about freely in the hall. Th,ere 
were benches which were allotted for the counting agents to sit and to which the 
actual procedure of counting.” P.W. 4 (Shrl Dasrath Pd. Shukla) who was a 
counting Supervisor has stated: “The counting agent of a candidate could not 
supervise the counting at every table because every agent had to keep a watch 
over three tables”. P.W. 5 (Shri Bahadur Singh) states that the counting agents 
of the parties used to sit on the bench and the agents used to manage two or three 
tables each. P.W. 7 (Shri Hanuman Pd ) also states that the agents of the candi¬ 
dates used to sit on the benches and they used sometime to come to the tables, 
From the statements of these witnesses for the petitioner himself the position of 
the agents Is quite clear for each of them had to watch three tables. On each 
table there were two clerks, one deuling with the Parliamentary votes and the 
other dealing with the Assembly votes of the same sector. The duty of the agent, 

therefore, became to watch the work of at least 3 clerks simultaneously, sitting 

on three, tables. The agents were supposed to keep sitting on their benches and 
from there to watch all this process. In these circumstances, it Is quite clear that 
the agents of the candidates could not have possibly seen how the ballot papers 
in the hands of each of tho clerks were marked and whether the clerk was putting 
it for one candidate or the other. The supervision of the election agents over the 
works of the clerks was, therefore, almost nil in that situation and the system of 
counting, as prevailed, was that if the clerk concerned considered a vote to be 
valid and placed it for one candidate or the other, it was not necessary for the 
Assistant Returning Officer to look into those ballot papers, It was also natural 
because one man could not possibly check up each ballot paper which were run¬ 
ning into lacs, within any reasonable time. The responsibility, of incorrect count¬ 
ing or of mistakes rested entirely upon the clerk and the supervision. I am, 
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therefore, satisfied that the case put forward on behalf of Shri Ram Ratan Gupta 
on this point Is definitely more reliable and the conclusion of the Tribunal that 
there was sufficient light and that agents were in a position to do their checking 
properly cannot be supported. 


At this stage it will be convenient to deal with one more argument on the 
question whether P.W. 5. (Shri Bahadur Singh) and P.W. 6 (Ram Niwas) were 
present in the counting hall on the 27th and 28th of February. 1962 , I have held 
above, that they did not. A document relied upon by the learned counsel for the 
respondent in this connection was (which the Tribunal summoned from the District 
Magistrate and the Returning Officer), a chart prepared on the 27th of February, 
1962, allotting different tables to different persons in order to ascertain vhether 
these witnesses had attended. The Tribunal was informed that no such chart was 
prepared. However, some witnesses have spoken about a chart which was either 
with the Assistant Returning Officer or with the Election Inspector from which 
different tables on which different officers were allotted to work, were read out. 
Although the evidence, on this point Is not very uniform and it is doubtful whether 
It Is sufficient to prove the existence of any such chart but I do not consider it 
necessary to examine this matter, in detail because I think that no importance 
can be attached to this chart even if it was prepared. Admittedly, the duty list 
which has been placed on the record, gives the names and particulars of the offi¬ 
cers out of whom alone appointments could be made for actual work. I nave 
already examined that these two witnesses do not appear in that duty list. The 
chart could have at the most mentioned the names only and that would not have 
Improved matters. Even if at the time of appointing officers to particular tables 
some sort of a chart had been made out, it may have been destroyed as unneces¬ 
sary and useless and may not have remained on the file. No importance, therefore, 
can be attached to such a chart and the observation of the Tribunal that Sri Maqbool 
Husain the Election Inspector deliberately suppressed the chart cannot be sup¬ 
ported and seems to be an unnecessary remark. 

The work of counting started at 10 a.m. on the 27 th of February, 1962 About 
an hour was taken by the Assistant Returning Officer in instructing the counting 
r-iprkfi and Supervisors about the performance of their duty. At about 11 the actual 
countC startld and continued, till mid-night. There is difference between the 
parties as to whether the counting on the 27th of February, 1962 finished a 
II pm or well after the mid-night in the early hours of the morning N othlng 
dinpnrl'q r,n the exact ooint of time when the counting came to an end on that night. 
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Ext. P. 23 Is a letter dated the 2nd of March, 1902 written by Shri Dandekar him¬ 
self to the Chief Election Commissioner New Delhi, recounting the events at the 
time of the first count. In this letter there is no mention of the Returning Officer 
having come to the Shamiana at about 9 p.m. and" having gone away in this sus¬ 
picious manner when the tables started turning. On the contrary in paragraph 4 
of the letter, he states, "about this time, the Returning Officer (Shri C. M. Nigam 
I.A.S.), who is the Deputy Commissioner and the District Magistrate of Gonda and 
who was out in camp during the day returned to Gonda’’. The phrase, at about 
this time “in the above sentence refers to the statement of tacts mentioned in the 
previous paragraph. It is, therefore, important to quote the relevant sentences 
from the above paragraph” the counting went in late into the night and was finish¬ 
ed after the mid-night. The counting of this assembly segment was the last 

to be completed and I had secured such a large number of votes as not merely to 

overtake the deficiency of the other four assembly segments. except for the 

result of the postal ballots which had still to be opened, I was thus first and he was 
second and at this stage a number of objections to the counting of Manlcapur As¬ 
sembly segment were started by or on behalf of Shri Ram Ratan Gupta each of 
which was specifically considered on merits by the A.R.O. and rejected by him by 
the orders passed in writing on the spot. Only two points of time which are refer¬ 
red to in this paragraph are either the finishing of the counting at 12 in ihe night 
or the objections made on behalf of Shri Ram Ratan Gupta which were rejected by 
the A.R.O. Both these events took place well after 9 p.m. This letter which was 
first written at a time \17hen the events were fresh clearly negatives the theory of 
Shri C M Nigam having visited the Shamiana at 9 p.m. and waited there till he 
found that the results were changing. The first application by Shri Ram Ratan 
Gupta was given at 10.40 p.m. and was rejected bv Shri A. S. Misra at 11-30 p.m. 
It is, therefore, quite clear that according to this letter Shri C. M. Nigam, the 
Returning Officer came from the tour much after 9 p.m. and the story of his having 
come to the counting Shamiana at 9 p.m. seem to be an after thought and no 
reliance can be placed upon it. 

According to the previous arrangement, the results were to be declared at 
10 p.m. on the 28lh February, 1962. But the counting of Mankapur segment did 
not finish till 10 p.m. The case of Shri Dandekar is that it was over by 12 mid¬ 
night and that the Returning Officer should have come and declared the result 
at that time. But the case of the other side is that the counting did not come 
to an end by 12 In the night but it continued upto 12 45 a-m. whereafter other 
finishing processes were to be taken up. This matter, has become important because 
at 12.25 a-m the Returning Officer passed an order that the results would be 
declared at 11 a-m on the 1st March. 1962 and not as previously arranged at 
10 p.m. on the 28th February, 1962. According to Shri Dandekar this order was 
wholly unjustified because the counting had already finished at 12 25 and this 
indicated that the order was only meant to give time to Shri Ram Ratan Gupta 
so that he may be able to do something in the matter and the suggestion, in fact, 
Is that at about 10 p.m- when Shri Ram Ratan Gupta and the Returning Officer 
went away from the Shamiana they had already decided upon postponement of 
the results and doing such acts as would make it possible for the ballot papers 
to be tampered with, so that the election result may ultimately again turn in 
favour of Shri Ram Ratan Gupta. It is, therefore, important to consider whether 
the counting of the Parliamentary constituency in respect of the segments, came 
to an end at 12 midnight. In the petition it was, alleged, ‘‘At midnight when 
the counting in this segment was over and the figures being tabulated for the 
last round of counting and when it. was clear that the petitioner had won the 
election by an over all majority of about 1,600 votes (excluding the small postal 
ballots) the election agent of respondent No. 1 presented an application to the 
A-R-O- for postponing further operation until next morning and requesting that 
votes in this Assembly segment be then recounted. This too was refused by the 
A.R.O in writing .... Soon thereafter the Returning Officer (Shri Nigam) himself 
sent a note to the A R O- from his bungalow stating (In fact contradiction of 
his own earlier instructions given through the District Election Officer Mr. 
Jauhari) that he would count the postal ballot papers next day and would 
declare the result of the Parliamentary election thereafter.” 

The insinuation in the above paragraph clearly is that the last attempt was 
made by Shri Ram Ratan Gupta to have postponement of the declaration of the 
result by an application to the A.HO. after the counting was over, which was 
refused. Thereupon the Returning Officer himself sent an order postponing the 
declaration of the result obviously as a matter of prearrangement with Shri Ram 
Ratan Gupta. In reply to this paragraph it was stated in the written statement 
that sending of the note, by the Returning Officer from his bungalow was 
admitted which reached after 12-30 a.m. when the counting was nearly finished- 
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It was denied that the order was in contradiction of any earlier instructions by 
him through the Dtstt- Election Officer. The order was necessary because accord¬ 
ing to the Original arrangement, the result was to be declared at 10 p.m. on the 
28th of February, 1902 but this was not possible as the counting had not finished. 
The insinuation contained in the paragraph is also denied- The oral evidence on 
this point In as follows: P W 2 (Shri V. B. Bhadkamankar) has stated (para¬ 
graph 25) that the counting of all the segments including that of Mankapur had 
come to an end by 12 mid-night on the 28th of February, 1962. Only postal ballots 
had not been counted- He further stated that after the counting was over, they 
were waiting in the Shamiana for the Returning Officer to come and have the 
result declared after counting the postal ballot papers. But instead, a note came 
with time noted as 12-25’ intimating that the counting of Mankapur segment was 
In progress and was likely to continue for two or three hours more and the result 
would be declared the next day at 11 a.m. when he received that note from the 
District Magistrate, he signed it at 1 a m and made a note on the document 
marked Ext. P. 42. He further states that immediately after making that endorse¬ 
ment, he wont to the District Election Officer where he wrote out an application 
addressed to the Returning Officer and handed it over to Shri R. B. Jauhari, 
Assistant Returning Officer. This application, according to him, was presented 
on the 1st of March, 1962, and this application was marked as Ex- P. 48. The 
Assistant Returning Officer made an endorsement on this application which is 
marked as Ext- P 44. Thereafter, he went back to his election office and booked 
a trunk call to Delhi and had a talk with Shri Dandekar- He told him every¬ 
thing that had happened. 

At this stage it may be useful to note the contents of the order passed by 
the Returning Officer postponing the declaration of the result of the election. 
He states In the order as follows:—• 

“As the counting of votes of the two constituencies Tulsipur and Mankapur 
is continuing and Is likely to continue for two or three hours more and it is 
now 12.25 a.m. all the contesting candidates are hereby informed that the result 
of 33 Balrampur and 34 Gonda Parliamentary constituency will be declared on 
the 1st March at 11 a.m. in my office in the Collectorate”- It Is to be noted that 

in this order the reason for postponement of the result was that at 12.25 a.m. 

the counting of both Tulsipur and Mankapur segments was continuing. It has 
already been seen from the letter of Shri Dandekar himself that the Returning 
Officer had returned from tour at about midnight, It is stated by Shri R- N. Misra 
R W 1 that having come back from tour the returning officer visited the counting 
at about midnight. lie must have enquired about the progress in rounting and 

he obviously learnt that the counting of Mankapur regarding 34 Goda Parlia¬ 

mentary constituency as also of Tulsipur of 33 Balrampur Parliamentary consti¬ 
tuency was still continuing and was likely to take some more time. In this 
situation, if he did not consider it practicable to keep on waking for two or 
three hours more that declaring the result of these Parliamentary constituencies 
one after the other as the counting came to an end, he does not appear to have 
acted dishonestly Any officer In his position may have bona fide considered 
that a situation had been reached when the postponement of the declaration of 
the result had become necessary. Section 60 of the Representation of the People 
Act, 1951 undoubtedly provides that the Returning Officer shall forthwith declare 
the result of the election when the counting of votes has been completed Rule 
60 of the Conduct of Election Rules, 1961 is as follows ‘"The Returning Officer 
shall, as far as practicable proceed continuously with the counting and shall, 
during any interval when the counting has to be suspended, get the ballot papers 
packets and all other papers relating to the election scaled with his own seal 
and the seals of such candidates or election agents as may desire to fix their 
seals and take sufficient precaution for their safe custody during such intervals." 
As a result of the order of the Returning Officer, two things happened The 
counting of the postal ballot papers was continued except that of postal ballots, 
which were to be counted by the Returning Officer himself when he came the 
next morning for declaring the result, and the result was not declared then. 
It Is, therefore, contended that this rule 60, which was mandatory and enjoined 
the continuance of counting votes till It came to an end, was infrlngccl I am 
unable to agree with this contention, for this rule provides that the counting 
would “cotlnue as far as practicable’’ and in the situation in which the Return¬ 
ing Officer was, it cannot bo said that he was very unreasonable in thinking 
that it had become impracticable even to continue counting of the postal ballot 
papers also. Since the postal ballot papers had not been counted section 66 was 
not contravened and when he counted the postal ballot papers the next day he 
could have declared the result on the 1st March, 1962, I, therefore, think that by 
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this order oh the statement of fact in that order none of the provisions of law was 
infringed. I will now look into some further evidence, on the fact stated in this 
order that the counting of Mankapur and Tulsipur had not finished unto 12.25 a.m, 
is correct or not. There is a note on this document by Shri V.B. Bhadkamankar 
stating tnat the counting of Mankapur constituency was over at 12 midnight and 
he had put his signatures indicating the time thereof as 1 a.m. Shri R. N. Misra 
the election agent of Shri Ram Ratan Gupta has also signed this document 
giving the date as 28th of February, 1962. 

The letter of Shri Dandekar (Ext- P- 23) dated the 2nd March. 1962 addressed 
to the Chief E.ectlon Commissioner Is again Important. He states in paragraph 
3(d) as follows: “Mankapur, This Assembly Constituency segment of Gonda 
Parliamentary constituency was counted at the place notified on 28th of February, 
1962. The counting went on late into the night and finished after midnight’’' 
thereby contradicting the statement and note of Shri V- B. Bhakamankur men¬ 
tioned above that the counting had finished at midnight. Another document 
which Is relevant in this connection is Ext. P- 18 order passed by Shri S. B. Mjsrn, 
Assistant Returning Officer on the application made by Shri R. N. Misra, election 
agent of Shri Ram Ratan Gupta requesting him to postpone further counting 
and to recount those which had already been counted. In this order Shri S. R- 
Mlsra has stated the time of receiving the application as 10-45 pm- and in para¬ 
graph 5 of the order he states, “Totalling is still In progress. The total upto 
polling station No. 76 is yet ready and it tallies with those election agents and 
candidates who have prepared the statements of totals.’’ This order was passed 
at 11.30 p.m. It is, therefore, indicated by this order that at 11.30 polling station 
No- 76 had been counted and the totalling of that round of polling stations was 
going on. Since there were sixteen tables at the counting place, each round of 
counting would complete 16 polling stations- In this way 76 polling stations 
would Indicate that fifth round had been completed and after completing this, 
the sixth round would have started and admittedly each round had taken, on an 
average, two hours and it was not possible to expect that the sixth round would 
have completed within half an hour. From this order also it appears that the 
counting of the sixth round could not have finished before 12.30 or 12.45 a.m. 
Throughoul 'Vc petition of Shri Dandekar no allegation has been made that this 
Assistant Returning Officer was also deliberately passing orders which were not 
correct 

The letter (Ext. P. 23), written by Shri Dandekar which has already been 
conside ed was shown to Shri Bhadkamankar and he states as follows: “As far as 
I ascertain from this letter In the last paragraph 3 "at this stage” refers to the 
end of countings of Mankapur segment- At 11-30 p.m. the counting was ending. 
The statement that. R.O, returned to Gonda at the time when the counting was 
ending is not correct.” He also stated that he was not. aware that Shri Dandekar 
had stated that he had obtained information of tills letter from the witness. 
Referring to his own note under the order of the Returning Officer postponing 
the declaration of the result, he stated, in cross examination that in his endorse¬ 
ment he referred to the time when the actual counting came to an end and did 
not refer to the other processes which would be required before the result could 
be declared. He subsequently stated that the end process after the counting was 
completed, would have taken about one and a half hours. In this connection it 
is also important to note that at 12-30 a.m. Shri V. B. Bhadkamankar himself 
made an application to the Assistant Returning Officer for the declaration of the 
result and in this application he does not say that the counting had already come 
to an end at 12 midnight. This application is Ext, P.A.A. It was presented, as 
stated by himself at 12-30 a.m, on the 1st ®f March 1962- Tho application Itself 
Is dated 1st March, 1962- But it does not give any time and states, “I have to 
request that as the counting in the last Assembly Constituency of the Gonda 
Parlamentary contituency is over, the result of the Parliamentary election may 
please be declared as provided in the Act.”. He does not say in this application 
that it was already over at 12 midnight and that they had been waiting for half 
an hour unnecessarily as stated in the witness box. Shri Dandekar in his state¬ 
ment (paragraph 82) has explained his letter (Ext, 23) in which he had stated 
that the counting went on late into the night and was finished after midnight, 
by saying that there, he had referred to the completion of the entire process 
of counting which involved after the actual counting such as making of packets 
of the counted ballot papers etc. and he had been given that information by 
his election agent.. The Returning Officer also had reported the matter to the 
Commissioner by his letter Ext- R- 4. In this letter he states, “As Returning 
Officer of Balrampur-Gonda Parliamentary constituencies I had originally fixed 
time for declaration of their results at 10 p.m- on the 28th of February, 1962 but' 
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this schedule could not be adhered to as the counting of Tulsipure, Mankapur 
assembly constituencies, finished between 4 a m- and 1 a.m. respectively on the 
1st of March, 1962- I, therefore, postpone the declaration of the result at 11 a.m, 
today.’’. From this order also, it appears that the counting of Mankapur segment 
of the Gonda constituency came to an end sometime between 12 midnight and 
1 a m. on the 1st of March, 1962, It was also contended on behalf of Shri 
Dandekar that form No. 20 relating to Mankapur assembly segment (Ext- F- 31 A-. 
on the record! indicate that it was prepared and signed by Shri S, R. Misra 
A.R-O- at 1-15 a.m, and It was therefore, contended that this form having been 
prepared at 1-15 a.m. and it is admitted by Shri R. N. Misra that it takes about 90 
minutes, after the counting is over to finish the whole "process, it would be clear, 
calculating back from 1-15 a-_rn., that the counting must have come to an end at 
about 12 midnight. I am unable to agree with this line of argument- Under the 
instruction this form No- 20 itself should be completed within half an hour or 
so of the completion of counting of votes [vide instructions to R. O. para 15(p) 
Ch. VIII]. This would indicate that form No. 20 of each segment is usually 
completed within half an hour after the counting of votes, is finished. From the 
time given on this form No. 20 it would appear that the ^counting must have 
finished about half an hour before this i-e- at about 12-45 a.m. on the 1st of 
March, 1962- Preparation of form No. 20 is not the last act to be performed 
after the counting is over. Shri Bhadkamankar P.W. 2 has admitted. “The 
Assistant of the A-R O- alongwith two or four clerks was checking both valid 
and rejected ballot papers after the counting had been completed at the counting 
Supervisor’s table including rejections by the A.R.O. The rejected ballot papers 
by the A-R.O. were also being checked by the same staff- In the petition itself 
(paragraph 21) the process adopted at the time of this counting has been described 
and in the last paragraph (10-x) it is stated as follows. “As the counting of votes 
cost at each polling station was thus finally concluded the figures were entered 
in the result sheet (form No. 20) and the counted and sorted bundles of the 
ballot papers of each polling station were then passed on to other clerks for 
being packed flat in single packets, ono of each polling station, the same being 
then labled and signed by the A.R-O- after which they were sealed’’. Here no 
mention is made about re-check by the other clerks but it is stated by P.W. 2 
and R.W. 1. The signing of form No. 20 thus did not finish the tafe process and 
where Shri R. N- Misra has stated that it takes 90 mlnute3, he does not mean 
that form No- 20 is signed after one and a half hours when the actual counting 
comes to an end. 

On behalf of Shri Dandekar one witness Shri Kartiani Datt has also been 
produced. He is P.W. 10 and he states that he was a worker for Capt. Ramgarib, 
Raghoram Pandey and the petitioner at the time of the election- According to 
him he remained outside the counting hall where the counting of Gonda West 
Assembly segment was taking place. Since Capt- Ramgarib had been losing 
badly, he went away to Gonda city where he was staying. At about 9 p m, he 
was informed by his younger brother that the petitioner Shri Dandekar was 
winning on account of counting of Mankapur constituency. The witness, there¬ 
fore came in a jeep car to the place of the Shamiana, There he reached at about 
9-30 p m. and at about 9-45 p m. he saw that Shri'C, M- Nigam, the Returning 
Officer came back to the Shamiana and he went to his office- Ten minutes later, 
respondent No. 1 also came out of the Shamiana. At about 12-15 a.m- he came 
to know that the counting had come to an end. He waited for 10, 15 minutes for 
the declaration of the result but the Returning Officer had hot come. He there¬ 
fore went to the bungalow of the Returning Officer (Shri C. M- Nigam). There 
he contacted the peon and he came to know that Shri Ram R'atan Gupta was 
inside the bungalow talking to Shri Nigam. After about five minutes, Sri Ram 
Ratan Gupta came out, sat in his car and went away. He then sent information 
about his arrival The peon then told the witness that the Returning Officer 
wanted to know the purpose of his visit. The witness sent information that the 
counting of votes had finished and that he should come for the declaration of the 
result. The peon came back and told him that the witness should go to the 
place of the counting and that the Returning Officer would reach there shortly- 
The Returning Officer, however, did not roach there and after sometime he sent 
a note that the declaration of the result was postponed. He also states that 
when he came back from the place of the Returning Officer, he had informed 
Raja Sahib of Mankapur, Shri Raghoram Pandey and Capt- Ramgarib, who were 
there and several other persons that the Returning Officer had promised to come 
for the declaration of the result- It is significant that although the Returning 
Officer had given him a clear promise that he would come shortly to declare 
the result and he had informed of this promise to everybody at the place of the 
counting. There Is no mention of this false promise made by the Returning 
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Officer either in the letters written by Shri Dandekar to the Chief Election 
Commissioner reporting against the conduct of the Returning Officer nor is there 
any mention of this Kartyani Datt story in the election petition "Itself. Although 
in paragraph 33 (sub-paragraph 3) a complaint is made that the order of the 
Returning Officer postponing the declaration of the result was in flat contradiction 
of his own earlier instructions through the District Election Officer Shri Jauhar} 
to finish the counting quickly at about 9 p.m. so that the result may be declared 
as originally scheduled, yet no complaint Is made about his having broken his own 
promise to this Kartianl Datt made after the counting was over that he would be 
coming shortly to make the declaration. The evidence of Kartiani Datt apparently 
has been thought of subsequently and one more link has been added to the chain 
to create suspicion against the conduct of Shri Nigam, the Returning Officer. 
Stating about his introduction to Shri Nigam, the witness stated that Shri Nigam 
was a fast friend of Shri K. K. Nayar, who introduced him about July, 1961 
to Shri Nigam and he had gone to Shri Nigam to recommend a gun licence for 
a postmaster- No document has been produced to prove this fact of gun licence 
having been granted by Shri Nigam. This witness was asked in cross-examination 
whether he was a counting agent for Capt. Ramgarib and he denied all knowledge 
about it. He was then asked if he had signed the form and he stated that he 
did not remember it Not only that but when a counting agent actually starts 
the work he has again to sign the form in the presence of the Returning Officer 
or the Assistant Returning Officer. At this place also he was asked whether he 
signed a second time this form and he again stated that he did not remember 
about it and he again reiterated that he was not a counting agent for Capt. 
Ramgarib- This paper has been produced and it shows that this witness was 
appointed the counting agent for Capt. Ramgarib and that he had signed Hie 
form both the times. This completely proves the falsity of this witness. The 
contention of the learned counsel for the respondent is that although there is no¬ 
proof of the fact that the name of this witness as the" counting agent of Capt- 
Ramgarib has subsequently been cancelled by filling another form, yet it must 
be believed that he did not actually act as the counting agent. I find it very 
difficult to accept this argument. When the form was iiigned a second time it 
must haye been when the witness actually went for the work of counting- In any 
case, this witness could not have forgotten that he was appointed the counting 
agent for Capt. Ramgarib and that he had signed the form to act as such. His 
denial of these facts clearly indicates that he is not a reliable witness. He was- 
asked in cross-examination that his statement about Shri K- K. Nayyar introducing 
him to Shri Nigam is false and that it was also false that he recommended the grant 
of a gun licence to the Postmaster of Barkati, But he has reiterated his previous 
statement which not corroborated by any document or any other evidence which 
if the fact was true could be produced. He also states in cross, examination that 
when he went to the bungalow of Shri Nigam he did not sign his visitors’" 
register. He was asked as to why he did not protest to the Returning Officer 
when he did not come after promising to come and declare the result- He only 
sold that it had become late in the night. He felt surprised but he went home- 
He states that he maintains a diary and he believes that all these matters must 
have been entered in his diary. But this diary has not been produced. This 
witness was subsequently recalled and the form of appointment as the counting 
agent which he had signed, was put to him and In Ext. P. 160 on the record, 

This time he admitted that he had signed the form. But he stated that he had 

signed the form six or seven days before the counting and he also admitted that 
he signed the second declaration, In this form against his name figures 14, 15 
and 10 are mentioned and it is clear that, he was supposed to be the counting 
agent for watching tables Nos. 14. 15 and 10. This allotment of tables would not 
have been possible if he had not actually acted- But this time again this witness- 

denied that he acted as a counting agent and stated that he did not know who 

had made those figures 14, 15 and 16, In his statement in examinatlon-in-cliief 
he stated that about 9 p.m. his younger brother informed him that Shri Dandekar 
was winning. This statement also does not appear to be correct By 9 p.m- it 
was impossible for any body to ascertain that Shri Dandekar was winning. Even 
in the election petition itself (paragraph 28) it Is stated that on the 28th of 
February, 1962, the counting of Gonda West Assembly segment finished at 8 p.m- 
By that time it. was known that In this segment "alone the respondent had obtained 
a further lead of 4,167 votes over and above the lead of 4,459 votes and about 

the same time as a result of the counting of Mahadeva segment the respondent 

had obtained another lead of about three thousand votes. In paragraph 90 it is 
clearly stated that about 9 p.m. the extent of lead of the petitioner in Mankapur 

Assembly segment was not found sufficient to overtake the latters aggregate lead 

in other four assembly segments and in paragraph 32 it is stated that it was 
about 10 p,m. that it appeared that the tables would be turned. Thus at 9 p.m. 
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when this witness states that he was informed by his Brother at his residence 
in the city of Gonda that the petitioner Shri Dandekar was winning, it is obvious 
that he was not telling the truth and if this fact is not true, then there was no 
chance of his having come to the Shamiana where the counting of Mankapur 
assembly segment was going on. The fact of the matter appears to be that after 
finishing the counting of his own segment where he was acting as a counting 
agent, he went away straight to the city of Gonda and must have rested there 
rather than come to the Shamiana where also there was no chance upto that time 
of Shrl Dandekar succeeding. 

After considering the whole evidence on this point. I see no reason to hold 
that the order passed by the Returning Officer at 12.25 A.M, postponing the decla¬ 
ration of the result was not a bona fide order dictated by the exigencies of the 
situation and there is no truth in the suggestion either that the counting of 
Mankapur assembly segment had come to an end before that order was passed at 
12 midnight or that he had come to the Shamiana at about 9 p.m. or he had any 
interview with respondent No, 1 at about 12 midnight when Shri Kartiani Datt 
alleges that he had been respondent No. 1 coming out of the bungalow of Shri 
C. M. Nigam, the Returning Officer. 

Before proceeding further it will be convenient to dispose of the objections 
and insinuaiions regarding the application (Ext. P. 19) made by Shri R. N. Misra 
on the 28th of February, lt'62, at 12 midnight and the effect of its rejection on 
subsequent orders by the Returning Officer. This application stated, among other 
things, but now the ballot papers are out, numbers noted by agents and there can 
be no difficulty if they are re-checked to assure fairness. You may he good 
enough to postpone further counting process for tomorrow and give us an oppor¬ 
tunity to examine and check the bullot papers through the official agency to meet 
the ends of justice. In the first place, it was contended that this application 
having been made at 12 midnight indicated that the counting had come to an end 
at that time. I do not see any force in this contention. It expressly states 
“further counting process be postponed” indicating that counting process was 
still going on. what it stated was that the ballot papers were out. This only 
meant that the last round of counting had started and all the ballot papers had 
been taken out of the ballot boxes. It was next contended that the object of this 
application was to get the counting postponed and when this application was 
rejected by the A.R.O. the same purpose was achieved Indirectly by the order of 
the Returning Officer postponing the declaration of the result till 11 a.m. on the 
1st of March, 1962. This contention also has no force. The main purpose of this 
application was to recheck all the ballot papers that had already been counted 
■and till that rechecking was done to postpone further counting of the remaining 
ballot papers. This application was neither an application for a recount, as con¬ 
templated by rule 63, nor was it an application merely for postponing further 
■counting. The order of the Returning Officer postponing the declaration of the 
■result did not require the postponement of the counting nor did it direct any 
recheck of the ballot papers already counted. It was therefore wrong to suggest 
that because of some collusion between the Returning Officer and Shri Ram 
■Ratan Gupta the very same purpose for which this application (Ext. P. 19) was 
given was achieved by the order postponing the declaration of the result, Such 
a procedure as was prayed for in this application, is contemplated by the instruc¬ 
tions to the Returning Officer under paragraph 17 of Chapter VIII relating to 
counting of votes. Sub-paragraph (2) of this paragraph directs “If ballot papers 
are counted at more than one plac“ according to rule 65 the demand for recount 
of the votes can be made only at the end of the counting at the last place fixed 
for the purpose. This would bo very inconvenient as the ballot boxes and all 
relevant papers irav have to be sent phvsieally to the last place of counting and 
In that way it will defeat the entire effort and the whole purpose of spreading 
out the cour ting at different places. Though generally it is intended that a 
recount of the ballot papers of a particular polling station could be done only 
•after the counting for the entire constituency is over, if any doubt was expressed 
by any candidate immediately after the counting of votes at one polling station is 
over, it is desirable that you check up again. This is strictly not a recount but 
a check which will satisfy all candidates. By this application Shri R, N. Misra 
merely requested for a recheck of the ballot papers that had been counted till 
then. But this was refused and it is wholly irrelevant for corning to any con¬ 
clusion that the passing of the order by the Returning Officer postponing the 
declaration of the result had any thing to do with the refusal of the application by 
■the Assistant Returning Officer. 

When subsequently on the 1st March, 1962, the Returning Officer had completed 
the counting ox the ballot papers and had made up all the necessary charts, an 
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application for a regular recount under rule 63 was made to the Returning Officer. 
This application was granted and it is again contended that by the grant of this 
application Shri Ram Ratan Gupta achieved what he failed to get from the 
Assistant Returning Officer by the application (Ext. R. 19) mentioned above. As 
stated above, the opject of that application was entirely different from the object 
and purpose of the application for a recount made before the Returning Officer. 
Obviously this second application was necessitated because of the dismissal of his 
previous application but that does not moan that the Returning Officer always 
wanted that Shri Ram Ratan Gupta's request for a recheck should be granted and 
he first asked him to attempt to get it before the Assisant Returning Officer and 
when he failed to get it there, he granted this subsequent applicaion. This sort 
of argument and insinuation is based merely on imagination and has no factual 
basis behind it, I am unable to draw any such inference. 

The application for recount is Ext. P, 3. It was made before the Returning 
Officer on the 1st oi March, 1962, but it is dated 28th of February, 1962, It 
appears that this application was wrongly dated in a hurry. Such mistakes of 
putting the last date are not uncommon and no inference of collusion can be made 
out from this back dating. 

In the first paragraph, this application alleged that thousands of ballot papers 
had been mechanically packed up as votes for the other candidates and several 
had been peeked up for being reckoned as invalid and rejected votes which 
should have been counted for ’me’ the undersigned candidate. The complaint in 
this was that a large number of votes were counted for other candidates which 
should not have been so counted and again a large number of votes had been 
rejected which should not have been rejected but should have been qounted for 
him. In the second paragraph, it is alleged that thousands of votes had been 
rejected as bearing multiple marks but the Returning Officer should have 
ascertained the intention of the voters and should have treated them as of a parti¬ 
cular candidate. In paragraph 3, it is alleged that a large number of votes had 
been marked on the back instead of being marked on the face side which had been 
rejected but which should not have been rejected if the mark existed against the 
cage of a particular candidate. In the next paragraph it was alleged that 
thousands of votes had been treated as rejected on the ground that they were not 
marked wh-m in fact, marks were present on them. In the next paragraph, a 
complaint had been made that a large number,of votes had been rejected because 
marks had been placed on vacant space which was not right. On these grounds 
recounting of all the ballot papers m the whole Parliamentary Constituency was 
prayed for. It was stated particularly that the recount be done in respect of the 
areas covered by the Assembly Constituencies of Gonda North und Manknpur. This 
application was granted by the Returning Officer by his order dated the 1st of 
March, 1962 (Ext. P-4). On this date he has granted two applications for recount, 
one relating to 33 Balrampur Parliamentary Constituency and the other relating 
to 34 Gonda Parliamentary Constituency. In the Balrampur Constituency the 
Congress candidate bad rereived the largest number of votes and the application 
for the recount had been made by an independent candidate. In the Gonda 
Constituency, however, the largest number of votes had been obtained at the first 
count by the Swatantra party candidate Shri N. Dandekar and the application for 
the recount was made bv Sfn'i Ram Ratan Gupta, Ihe Congress candidate. Both 
the applications were granted by the Returning Officer as be thought it fair and 
nroper in circumstances mentioned in the applications. It was argued before him 
on behalf of Shri N. Dandekar that the Returning Officer had no jurisdiction to 
grant tho application as a similar application for a recount had already been 
rejected by the Assistant Returning Officer. This reauest was repelled as rule 63 
gave discretion to the Returning Officer and he had full jurisdiction either to grant 
or to refuse the application. This order of the Returning Officer has again been 
criticised as a collusive order. 1 am unable to see any element which would lead 
to that result. Since the two applications, one against the Congress candidate and 
the other in favour of the Congress candidate were granted there can be no 
charge that ho was partial to the Congress candidate, as is the suggestion through¬ 
out this petition. It was then contended that this order is invalid as it did not 
disclose anv reason. There seems to be no force in this contention also. Rule 
63(3) provides as follows, “On such an application being made the Returning 
Officer shall decide the matter and allow the application in whole or in part or 
may reject it in toto if it appears to him to be frivolous or unreasonable.’’ The 
rule, therefore, contemplates that the Returning Officer had the discretion to allow 
the application if he thought it proper. He is not directed to give any reason 
for that, order. On the other hand, he is permitted to reject such an application 
only if he comes to the conclusion that the application was frivolous or unreason¬ 
able, This would indicate that if the Returning Officer rejects an application he 
has to give reasons for holding that the application is either frivolous or 
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unreasonable but for granting an application, he has merely to look to the circum¬ 
stances and if he thinks that it should be granted he may grant it, The reason 
behind the rule also appears to be clear. If a recount is granted immediately 
and every candidate has another chance of scrutinising all the ballot papers and 
satisfy himself that there has been no mistake, the chances of future litigation 
would be very much reduced ana it is better that the candidate should get them¬ 
selves satisfied about the counting "and the result immediately, rather than have 
the matter postponed for a long time and contest an election petition which may 
take years to get decided. I am, therefore, unable to see any mistake in the 
order much less anything which would lead to an inference that this order had 
been made not bona fide but with a view merely to help one candidate. 

In this connection the attitude of the parties may also be worth nothing. 

So far as Shrl Ram' Ratan Gupta was concerned, in the two applications made 
to the Assistant Returning Officer and in the application made to the Returning 
Officer for a recheck or recount of the ballot papers, It was never suggested that 
the recheck or recount should be postponed for some days. The dominant idea 
always was to have a recheck which may start immediately, This would com¬ 
pletely nullify any suggestion that an attempt was being made on behalf of Shri 
Ram Ratan Gupta to obtain time so that the ballot papers may be tampered with. 
On the other hand, on behalf of Shri N. Dandekar whenever an application "for 
a recheck or recount was made it was stoutly opposed. Not only was the opposi¬ 
tion to a recheck or recount but it was also said that even if the recount was 
ordered it should be only a mechanical recount and there should be no rechecking 
of the ballot papers. This insistence upon avoiding a recheck of the ballot papers 
has given rise to the legitimate argument on behalf of Shri Ram Rattan Gupta 
that Shri Dandekar feared a recheck because he knew that the ballot papers had 
been wrongly counted in his favour during the first count and upon a recheck 
they would be discovered. For the winning candidate it is understandable to 
oppose a recount merely because it would delay the announcement of the result 
at least for a few days but it is not easy to see why he should oppose a recheck 
In case of recount. If he had bona fide believed that the first count had been 
honestly done, he should not have feared a recheck at all. By his letter (Ex. P-1) 
dated the 1st of March, 1902. Shri Bhadkamnkar wrote to the Returning Officer 
with reference to the order of the recount that Shri Dandekar had taken an 
assurance from the Returning Officer that the recount of the Gonda Constituency 
would not commence before Sunday, the 4th of March, 1902 and that in the 
opinion of the Returning Officer the recount was to cover all the five segments of 
the Parliamentary Constituency and that he was also assured by the Returning 
Officer that before the recount started the ballot papers would be kept in the safe 
custody under a double lock in the treasury strong room. Thus it appears that 
immediately after the recount order was passed, an assurance had been obtained 
from the Returning Officer that the recount in that Parliamentary Constituency 
would not start before the 4th of March, 1902. On the 2nd of March, 1962, Shri 
N. Dandekar sent a letter to the Chief Election Commissioner in which he related 
the developments at Gonda and in paragraph 8 of that letter, he requested the 
Chief Election Commissioner to enquire into the whole affair and to appoint a 
responsible officer for making the enquiry. He asked that the recount should be 
stayed meanwhile. He also requested that in the meanwhile the ballot papers 
be kept in the treasury strong room and a special guard be provided and wanted 
the recount order passed by the Returning Officer to be set aside, and that if 
nccesasry to hold the recount in Mankapur Assembly segment only. But if in 
the opinion of the Chief Election Commissioner, a recount was ordered then It be 
confined only to arithmetical recount and should not be extended to a scrutiny or 
reallocation of the ballot papers whether valid or invalid, These two prayers in 
this application, ope for the postponement of the recount and the other for not 
including a recheck and reallocation but to confine the recount to a mechanical 
recount have given rise to the contention on behalf of Shri Ram Ratan Gupta us 
mentioned above. However I do not see any sufficient reason to find motives 
behind such application and prayers. When the winning candidate finds that 
by process of the recount there is a possibility of a change he is natura'ly inclined 
to make all efforts to prevent the possibility of any change and no sinister motive 
or knowledge that the first counting had been unfair can be inferred from this ap¬ 
plication. The fact, however, remains that upon the representation of Shri N, 
Dandekar, the Chief Election Commissioner stopped the process of recounting and 
the recount could not start till the arrival of the Chief Election Commissioner at 
Gonda when the recount was done under the direction of the Chief Election Com¬ 
missioner, who left the Deputy Chief Election Commissioner to remain present 
throughout the process of recount. It is not disputed that the Returning Officer on 
a request on behalf of Shri N. Dandekar immediately directed that the ballot papers 
to be recounted of both the parliamentary constituencies be placed in the treasury 
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double lock and he also directed a special arm guard In the treasury for the purpose. 
If there had been any intention or me Hem nmg ulficcr to give an opporunmy to a 
party to get the ba.lot papers out and tamper with them, he could nave very well 
avoided placing of the ballot papers in the treasury double lock or providing foi 
special arm guard at least for a day. But he did not do anything of tnat kma and 
immediately on request passed an order. Although tne order was carried into eifcCi 
after a few hours at about 8 p.m, yet it is not even suggested that anybody tampeitd 
with the ballot papers during this period beiore they were placed in tne treasury 
iitrong room. 

After the Returning Officer had passed an order for recount, an assurance was 
taken from him that the recount of this constituency would not start befoie tne 4th 
of March, 1962. He, therefore, fixed tne schedule of the recount by starting the re¬ 
counting first with 33 Baliampur Constituency from the very next day i.e. the 2nd 
of Match, 1962. He directed tne recount on.y during day time. After finishing witn 
Balrampur he was to start with Gonaa Constituency. A sinister motive is seen in 
this order also and it was argued 011 behalf of Shri N. Dandekar that by taking 
upon the recount of Balrampur Constituency first and confining it to day time alone 
the Returning Officer had made a gift of several days to Shri Ram Ratan Gupta to 
enable him to arrange for the tampering of the Ballot papers. To my mind, it is 
hyper-imagination. It was the request of Shri N. Dandekar himself not to tako 
up the counting Immediately and he had taken an assurance that the counting 
would not be started before the 4th of March, 1962. But when his own request was 
granted, it is now argued that it was a gift, to the other side. Then recount was 
ordered only in day time obviously to ensure the correct counting so that there may 
be a through check of each ballot paper. By counting the ballot papers day and 
night, as was done on the first occasion, the officers engaged in the counting must 
have been tired and naturally must have become careless in scrutiny and during the 
durkness of night also the work of sc utiny could not have been uone eific.it.ntiy and 
in order to avoid this trouble this time If the Returning Officer directed that a re¬ 
count should be done only during day time there Is no justification for imputing 
motives in this also, that it was done for the purpose of taking as long time os 
possible so that the other party could get an opportunity of squaring up with the 
olficers and preparing a scheme for tampering with the ballot papers, i am unable 
to see any force in such an argument. The orders passed were appa ently bona fide 
and for the purpose of a correct recount. The postponement of the counting of 
Gonda Constituency was at the request of Shri N. Dandekar himself. 


However, after the Returning Officer had passed an order for placing the ballot 
papers of both Balrampur and Gonda Constituencies in the treasury double locit. 
the next phase of the argument starts. This relates to the safe custody of the ballot 
papers. Shri Bhadkamnkar has stated In paragraph 37 of his deposition as to how 
hij went round to the Assistant Returning Officers of each segments enquiring from 
them as to whether they had received orders of the R'etuming Officer for the safe 
custody of the ballot papers. He stated that he first met Shri A. S. Misra, the A.R.O. 
East and West Gonda segments at about 7 p.m. who told him that he had not received 
orders as yet. From there Shri Bhadkamnkar went to the District Election Office 
but no Information had been received there also till then, Shri S. R. Misra, however, 
went to the treasury to keep the bags containing the ballot papers of Mankapur 
segment there. This was at about 7-20 p.m, He went to the residence of Shri R. P. 
Singh, A.R.O. Gonda North and then to Shri D. S. Shukla A.R.O, Maliadeva seg¬ 
ment. He did not meet them. At about 8-15 p.m., he went to the treasury and found 


that Shri D. S. Shukla and Shri A, S. Misra had reached there and the bags con¬ 
taining the ballot papers of Mankapur segment had already been put In and the 
ballots boxes and bags containing the ballot papers of Gonda North segment were 
also being put in. Then Shri A. S. Misra asked him to accompany him to the 
place where the bags containing the ballot papers of Gonda East and Gonda West 
segments were stored. He accompanied him and reached the Collector ate Office 
where the ballot papers were kept. There were Assembly and Parliamentary bags 
all put there. He says that the bags were five in number out of which only two 
were Parliamentary bags, one for Gonda East and the other for Gonda West Seg¬ 
ments These two bags were brought from the room by Shri A. S. Misra and were 
kept in the room In the treasury which subsequently he came to know was the 
triple lock (armoury strong room). After that he accompanied Shri D. S- Shukla 
and from there two bags containing ballot papers of Mahadeva were brought by 
Shri D S Shukla and put in the armoury strong room. At that time he signed 
two chits stating that two bags of ballot papers relating to Gonda East and Gonda 
West segments and two bags of ballot papers relating to Mahadeva had been placed 
In the armoury strong room In his presence and he proved Ext. P-2 the memo 
relating to Gonda East and Gonda West. He also proved Ext. P-1 which was the 
memo relating to Mahadeva segment. He also states that he examined the seals 
on these bags and found them Intact, It is thus clear from his statement that the 



424 


TH£ GAZETTE OF INDIA EXTRAORDINARY 


[Pamt II- 


c ° n ’; ai ^ in g the Parliamentary ballot papers relating to Gonda East and Gonda 
h.,fh^^ 0 J 3rougb { D resenc e and kept in the triple lock armoury strong room 

Put he made no objection that the Treasury Officer had directed them to be kept 
*? * an< * ttle Y should not have been kept in the triple lock. He also 

states that with the permission of the Treasury Officer he stationed four men of 
°^ J:l watch the treasury lock. It Is now contended that the District Magistrate 
and the Returning Officer had directed the ballot papers to be placed in the treasury 
double lock but tney were not placed in it and were deliberately placed in the triple 
lock armoury strong room by the Treasury Officer and in this a purpose Is seen by 
the learned counsel appearing on behalf of Shrl N. Dandekar. The position has 
tieen explained by the Treasury Officer who has appeared in the witness-uox. Ac¬ 
cording to the 'treasury Officer, on the 1st of March, 1962. when these ballot papers 
were brought to be placed in the treasury he was very busy with his account which 
had not yet tallied. Moreover, there was going to be an audit in the treasury and 
the audit party had come. This would constantly require opening of the double 
lock of the treasury and the placing of so many bags of ballot papers would not 
only hinder free movements inside the double lock but would also hinder his 
freely opening and entering in the double lock for the purpose of audit and com¬ 
parison of accounts. The triple lock armoury strong room was equally safe if not 
safer and according to him it was considered by him to be a part of the treasury 
double lock. The treasury double lock was locked by the Treasurer as well as by 
the Treasury Officer and the key of one lock each was kept by them. So also the 
armoury triple lock strong room was also locked by the Treasury Officer, the 
Treasurer and also by the Nazir who was Incharge of arms which were kept there. 
Thus so far as the safety of these two room was concerned. There was no dii- 
ference and he therefore in order to avoid inconvenience decided to place the 
ballot boxes in the triple lock which was not likely to be Lequentiy opened. It is, 
however, suggested that the matter was not so simple and there was a deep design 
In placing the ballot papers In the triple lock because if they had been kept in 
the treasury double look, it was the bounden duty of the Treasurer to enter the 
details in the register kept for the purpose of valuables kept in the double lock 
and by keeping these ballot papers in the triple lock the Treasury Officer avoided 
entering these in the treasury register. This matter was put to the Treasury 
Officer himself and he replied that this was not so. The treasury register was 
meant, according to him, to enter valuable articles like jwellery and other things 
mentioned in the list and there was no mention there of ballot papers. If he had 
considered these ballot papers to be valuable articles, within the meaning of the 
Financial Hand book, he would have entered them in the register even though 
they were placed In the triple lock. The only explanation why he did not enter 
them in the register was that he did not consider these ballot papers to be sucb 
as were required to be entered in that register. In that view of the matter, even 
If these ballot papers had been placed In the double lock they would not have 
been entered in the register by the Treasury Officer. Therefore, the insinuation 
that they were kept In the triple lock to avoid its entry in the register is not correct. 
Learned Counsel brought to our notice the provisions of the Financial Hand book 
and contended that after the order of the Collector that they be placed m the 
double lock they should have been treated as valuable articles and its entry should 
have been made In the register of valuable articles. But It Is not for us to interpret 
the rule. The question for consideration is whether the Treasury Officer could 
bona fide come to the conclusion that these were not the articles of the nature 
which required their entry in the register of valuable articles. I am satisfied that 
the Treasury Officer could bona fide take that view. 


The Treasury Officer has further contended that they could not be convenient¬ 
ly entered In that register because he understood at he time when they were they 
were kept in the treasury that they would be required for a recount bag by bag. 
But the procedure to be followed when the valuable articles were put in the treasury 
was that the whole lot of articles entered at one item was taken out together and 
It would make the entry in the valuables register very cumbersome if each bag 
and each box had to be separately entered and had to be separately re-enlerea 
when taken out and then again kept there. He, therefore, explains that because 
the articles were being kept on the first of March, 1962. when he was very busy, 
he did not consider it necessary to start a register at once and enter these articles 
in it. At that time he thought that he would find out the proper form which may 
be prescribed for keeping these articles and then to start a proper register when 
he would be slightly more free after finishing the work of the first 
few days of the month. He then states that when on the 5th of March, 
1962 the Chief Election Commissioner actually came and the recount had to start 
that very day, he did start a fresh register in which he entered all the bags that 
had been taken in on the 1st of March, 1962 and opened a separate account for 
bags of each officer so that whenever that office removed any of his bags, it may 
be entered in his account and when he took back the same it may be again 
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entered therein. This register was criticised on the ground that the exact proce¬ 
dure which was followed in the valuables register was not followed in this 
register Inasmuch as each bag pf bags which was kept there was not given 
a separate serial number with the result that whenever one bag was taken out, 
It was not entered In the register that the bag bearing serial number such and 
such was taken out and whenever that bag was brought in again a separate serial 
number was not given to It. By not following this method and putting separate 
serial numbers it was possible for the officers to take out one bag and to bring in 
another bag and there would be no check in the register to indicate that the same 
bag had come back which had been taken away previously and in this way it 
was possible for the officers to take away the bags of parliamentary constituencies 
on the pretext that they were taking away bags of assembly constituencies and 
then to bring back the parliamentary constituencies bags after having tampered 
with the ballot papers under the guise of bringing in Assembly Constituency bags 
of another constituency. How the bags were taken out and brought in iorm time 
to time will be considered a little later but suffice it to say at present that this 
contention per-supposes that all the officers concerned had combined together to 
permit the assembly constituency bags to be taken out by the officers themselves 
and to bring them back after tampering with the ballot papers. If such a cons¬ 
piracy had already taken place and the Treasury Officer. Treasurer, Nazir and the 
Assistant Returning Officers who were incharge of the bags and the Returning 
officer was himself incharge of the whole treasury were in that conspiracy and 
were acting for that purpose, it would not be of any use even if a register had 

been started giving a serial number to each bag, for even then the bag of the 

Parliamentary Constituency could have been taken out and an entry made In the 
register that the particular serial number of the Assembly bag had been taken out 
and when the parliamentary bag after making the interpolations had been 
brought in an entry could have been made that the Assembly bag of another 

constituency was brought in and a fresh number given to it. I am. therefore, 

unable to see any substance in the argument that keeping of the ballot paperB 
in the treasury triple lock was motivated to facilitate the tampering of the ballot 
papers. What is being suggested is that the ballot papers relating to the Gonda 
East and Gonda West constituencies had been removed from the treasury triple 
lock on the 8th of March, 1962 and were brought back after they had been tamper¬ 
ed with on the 9th of March, 1962, I well, thertfore, now take up the question as 
to whether the movement of the ballot paper bags in and out of the treasury 
triple lock was, in any way, doubtful and any suspicion can be cast on the bona 
fldes of such movement of bags. In order to appreciate the movement of bags, it is 
necessary to see first the slips under which the ballot papers were kept in the 
treasury triple lock by the different officers. Ext. P- 1 I 8 -E is a note addressed 
by Shri R. F. Singh to the Treasury Officer and states that as there was going to 
be a recount of the Parliamentary constituency, the ballot papers of Gonda North 
may be kept in the treasury lick-up for safe custody. With this note he kept 18 
sealed boxes and 6 bags containing ballot papers. The next is the slip of Shxi 
g. P. Misra (Ext. P-118-E). He kept three bags relating to Mankapur assembly 
segment and two bags of Balrampur Constituency, Ext.-P-118-B is a note by Shri 
R. B. Jauhari. It is a very short note merely stating “deposited 13 bags in D.L.’’ 
He does not give the details as to what these 13 bags contained. The original 
of this document was placed before us for consideration and it was contended 
that originally it had been only ‘3' and ‘3’ had subsequently been converted into 
•13’. We have carefully seen this document even with the help of magnifying 
glass and I am clearly of the opinion that there is no substance in the suggestion 
Siat the original figures ‘3’ was alone written and subsequently figure (1) was added 
before it In this document, at first a note was made by the Treasury Officer, as 
subsequently admits, that it was in his own hand writing, merely stating "Shri 
R B. Jauhari 13 bags” In this also figure ‘13’ is quite clear and the formation ol 
the lettera’’ etc. Is so similar that there is no doubt about the figure T3' having been 
written at the same time. It appears that the Treasury Officer did not consider 
It necessary at that time to get the signatures of Shri R. B. Jauhari. But later 
another endorsement was made stating “deposited 13 bags In D.L.” and this time 
it was signed by Shri R. B. Jauhari himself. Thus figure ‘13’ has not been written 
only once but twice and at both the places the figure is not at all doubtful. The 
case of Shri Ram Ratan Gupta Is that out of theae 13 bags, six related to the 
Parliamentary constituency and seven to the Assembly constituency since bhri 
Jauhari did not receive the order of the Returning Officer for placing of the ballot 
papers in the strong room, he did not exactly know what was to be kept to the 
treasury strong room. He therefore, brought all the 13 bags which he had in his 
possession and kept them in the treasury. Even the Treasury Officer at that time 
had not received the order itself and he, therefore, permitted all the 13 bags to 
be kept there. The Treasury Officer has stated that all the 13 bags were kept 
and it P was later on that he came to know that out of these bags seven bags related 
to the assembly constituency. This he came to know when at the tune 
count all the parliamentary bags had been taken for that purpose but the seven 
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bags remained Inside the triple lock armoury strong reom. He then asked why 
they had not been taken for a recount and he was informed that they were 
assembly bags. They were thereafter removed from the treasury triple 
rock armoury strong room as it was not necessary to keep them there. 
Whether this figure was only ‘3' can be very easily checked from the time 
taken in counting that was done relating to these segments. When the recount 
started in the presence of the Chief Election Commissioner" three parliamentary 
bags were taken out on the 5th of March, 1962- They were counted but were 
not completely finished on the 5th of March, 1962. At the end of the day 
therefore two full bags and one small bag containing the few uncounted ballot 
papers were brought back in the treasury room on the 5th of March, 1962, On 
the 6th of March, 1962, again five bags were taken out Including the small bag 
with the result that three bags which had been taken out on the 5th of March, 
1962 were again taken out and two more fresh bags were taken out for counting. 
Three bags were then returned back on the 6th of March, 1962 to the treasury 
and one remaining bag was taken out again so that the recounting of the parlia¬ 
mentary constituency went on on the 5th as well as on the 6th March, 1962. 
Two bags and a little more were counted on the first day and three bags and a 
title more were counted on the second day. If the total number of bags had 
been only three, there was no possibility for the recount going on for two days 
and the c<ntentlon of the learned counsel for Shri N. Dandekar thpt there were 
only three bags for this parliamentary constituency Is based on mere surmise 
ana a desire to find fault where there is no lota of evidence In support of it 
It was then contended that from the account of Shri R. B. Jauhari kept in the 
register (Ext. P-211), It appears that three bags were taken out on the first day 
and six bags taken out on the second day. This would make the total number 
of pa liamentary bags as eight and it wil 1 reduce the number of assembly bags 
to only five. This argument does not take into consideration that on the first 
day three bags were taken out and they had not been completely counted with 
the result that all tht three bags had to be taken out again on the second day 
and after completing the counting of those three bags they were packed up In 
two bags only. Thus two bags were taken out twice and the number of bag3 
remained and not ‘8’ as suggested, Since Shri R. B. Jauhari had not been 
called to the witness box by any party he did not get an opportunity to explain 
this which he has done in his writ petition and I am fully satisfied that there 
is no mistake In the account and the account fully proves that there was six bags 
of parliamentary constituency which had been counted on the 5th and f,th of 
March, 1962 If six bags related to the parliamentary constituency the other 
seven bags must have related to the Assembly Constituency, as stated by the 
Treasury Officer and these seven bags of the assembly constituency were remov¬ 
ed on the 6th of March, 1962 when it was discovered that they were assembly 
bags and need not be kept In the triple lock armoury strong room. After re¬ 
moving all these assembly bags, only five parliamentary constituency bags re¬ 
mained in the account which were removed on the 8th. To come to the movement 
of bags, it has been seen that the Chief Election Commissioner had arrived and 
the recount actually started from the 5th of March, 1962. Three bags were, there¬ 
fore, handed over Immediately for the recount. The Treasury Officer has ex¬ 
plained that he did not want to hand over the bags till he had started a proper 
register In which the entries were made. "But there was a hurry as everybody 
was waiting to start a recount and therefore Shri R, B, Jauhari took away three 
sealed baga of Sadhullahpur Assembly sector segment of Balrampur Parliamentary 
Constituency which were to be counted first. Since no register had been prepared 
till then he made a note of it (Ex. P-118A) on the very slip on which the deposit 
had been noted on the 5th of March, This is the very first issue of three bags 
mentioned above from the account of Shri R, B. Jauhari entered In Ext. R, 211 
which was prepared Immediately after the Issue of these bags. In this register, it 
is clearly mentioned that the entries relating to the 1st of March, 1962 were being 
made from the slips and subsequent entries were made and signed by the officers 
concerned who either deposited or took away the bags. Its genuineness was 
doubted. On this score, that register was prepared after wards and not on the 
1st of March, 1962. That register cannot be called ‘ante-dated register.’ It expressly 
states that it was prepared on the 5th of March, 1962 but the account could not 
be made clearly unless the deposits which had taken place on the 1st of March. 
1962 were made and explained. All the movements of bags are entered In the 
Register, (Ext. R-211) and there was no attempt to conceal any movement. What 
I have now to consider Is whether the reasons given out for the movement of 
bags i.e. why they were taken out and fresh bags brought in after tht 5th of March. 
1982, when the recount started, was justified or, as has been alleged on behalf of 
Shn K. Vandekar. there was no genuine necessity for this movement and an 
occasion was created for the unnecessary movement to facilitate tampering of the 
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ballot papers. Admittedly, after the ballot papers had been locked in the triple 
armoury strong room, the strong room was not opened till the 5th of March 1962 
wnen the recount started and the special guard appointed by Shrl Bhadkamnkar 
+ S k rnS watch over the locks of the room and admittedly they were not dis- 
turbed. The question to be considered only is what happened after the 5th of 
March, 1962. On the 8th March, 1962 when it was discovered that Shri R B 
Jauhari had wrongly kept the boxes containing the assembly ballot papers and 
seven bags containing those papers were removed from the triple lock, no objection 
had been raised with regard to this removal bnt the contention on behalf of Shri 
N. Dandekar is that this is a faked entry. His case is that in fact, Shri R. B. 
Jauhari had brought in only three parliamentary bags which were converted into 
13 and subsequently as five bags had been taken out on the 8th of March, 1962, 
three relating to the Balrampur constituency which were originally brought in and 
two relating to Gonda east and Gonda West and In order to adjust this taking out 
of five bags on the 8th of March. 1962 when only three bags had been brought in, 
the figure ‘3’ was changed into T3' and it was wrongly shown that seven assmbly 
bags were also kept there. The case, therefore, is that no bags were, infact, taken 
out on the 6th of March, 1962 and therefore there was no question of the bags of 
Gonda east and Gonda west parliamentary segments of Gonda constituency being 
taken out on the 6th of March, 1962. As already noted above, this theory of only 
three bags having been brought in cannot be sustained. Moreover, no attempt has 
been made to show that the parliamentary ballot papers of this Balrampur consti¬ 
tuency were contained only in three bags. These ballot papers must have existed 
at least upto the time when the tribunal was hearing the election petition and if 
an enquiry had been made, the fact would have been discovered and conclusively 
proved that there were only three hags of that parliamentary constituency. The 
existence of seven bags of the assembly constituency would also have been proved. 
With regard to the entry in Ext. R-211. the register maintained for keeping these 
ballot papers in the triple lock, a criticism has been levelled regarding the triple 
lock by Shri R. B. Jauhary against the taking out to the seven assembly bags 
which said, "Deposited in judicial record room’’. The argument Is that the entry 
must have been made when the seven bags were taken out on the 6th of March, 
1962 from the triple lock and the entry that could be made at that time was that 
the bags had been taken out or would be deposited in the judicial record room. 
The entry stating "deposited in the judicial record room” Indicates that the entry 
was made after they had been deposited. It Is, therefore, contended that this 
note itself indicates that thev were already there and the note is a faked one. I 
am unable to accept such a theorltiral argument which is not based upon any fact 
leading to that inference. Shri R. B. Jauhari was not called to explain this entry 
and no adverse inference was to be drawn from it. It may have been that Shri 
R. B. Jauhari sent these bags to be deposited in the judicial record room and after 
the man came back with the information that the same had been deposited, he 
made an entry in the register. I am unable to agree with the contention that this 
entry of the removal of seven assembly bags on the 6th of March, 1962 is a faked 
entry and no bags were removed on that date. 


The next point regarding the removal of bags is with regard to shifting of the 
bags from the triple lock to the double lock up. The sadar nazir, who was in¬ 
charge of the arms, Shri Kalicharan Jauhari, has stated that on the 6th of March, 
1962, he was informed that the Commissioner was about to visit the district. The 
office superintendent of the Collectorate had told him that the programme of the 
Commissioner’s visit had come and he should prepare for the Inspection of the 
Commissioner. He then realised that the arms which were kept In the triple lock 
armoury strong room had not been cleaned and verified for more than a year and 
since the commissioner was likely to Inspect the arms also, the work of cleaning 
and verification of the arms had to be done immediately. The programme of the 
Commissioner Is on the record and Indicates that he was to visit Gonda on the 
23rd of and 24th of March, 1962, From the endorsement of the Collectorate affice 
on this paper it Is clear that it was received on tht 6th of March, 1062. This pro¬ 
gramme Is Ext. R-210. The Nazir has stated that he expected to take seven or 

eight days in cleaning the arms and there are four days for verification of the 
prms which was to be done by Shri R. B. Jauhari, who was offlcer-in-charge of 
the arms. From notification in the Government gazette it has been shown to us 
that Shri R. B, Jauhari was going on leave from the 19th of March. 1962. Thus 

the work of the cleaning and verification of arms was to finish by the 19th of 

March, 1982. The programme of the Commissioner’s visit having been received 
on the 7th of March, 1962, it war naturally urgent for the nazir to see that he was 
able to start the work of cleaning the arms at once. As long as the ballot papers 
were locked in the triple lock-up he could not remain inside the room with his 
assistants for the whole day and carry on the work of cleaning the arms He, 
therefore, on the 7th of March. 1962 wrote a slip (Ext. R-0) and took it to the 
offlcer-in-charge Arms Shri R. B. Jauhari stating that in connection with the 
visit of the Commissioner, it was necessary to remove the ballot papers, as he 



428 


Tire GAZETTE OF INDIA EXTRAORDINARY 


fPART II— 


could not do the work and it was very important that the arms be cleaned forthwith. 
The nazir states that when he took this note to the offtcer-in-charge of the Arms be 
kept It with him and told him that he would talk over the matter with the District 
Magistrate and will then pass suitable orders. From Ext. R-6 it appears that on the 
same day Shri R, B. Jauhari made a note addressed to the District Magistrate saying 
that the hags of ballot papers of {Be Constituencies which were to be recounted 
may he shifted to the double lock of the treasury and others to the tahsil record 
room. This was approved of by the D.M. on the 7th of March 1962. The offlcer-ln- 
charge of arms then made a final order to the nazir as follows: “Inform the 
tashildar to take the bags of recounted constituencies to tahsil and inform T.O. 
(treasury officer) to transfer the rest of the double lock ” The last entry on this 
naoer is an endorsement by the nazir "complied with in the presence of D M. and 
D.R.O ” and after that is a note bv Shri K M. Saran treasury officer stating that 
the bags were kept in the double lock and 16 bags were handed over to the officers 
as follows "6 bags to Shri R B. Jauhari 8 bags to Shri Devanand Gaur and 2 
bags to Shri 9. R. Misra." These removals are also corroborated by the entries in 
the register (Ext. R-2U) showing the account of bags of each officer. The witness 
further states that Shri R. B Jauhari sent for him on the morning of the 8thi of 
March 1962 and informed him that the Dtstrict Magistrate had approved of this 
procedure and asked Mm to inform the tahsiidar to reach the treasury at about 
i 30 or 2 p,m, and take awav the batfs whleh had already been counted. He 
asked him also to inform the Treasury Officer to be there so that the removal may 
be done At about 2 pm. everybody collected at the treasury and 15 bags we e 
ovS- to tlS '.MM.r f.,r .Wn,, tok m to mm .nd the 

stacked in the centre. After these bags had be inth 12 th. 13 th 14t.h and 15th 
the arms and continued the work of cleani g - wor ^ 0 f cleaning on 

of March 1962. It mav be noted here that he W ™ a nC K en °d ^arranging 

&ffifarmst" done by Shri R. B. Jauhari on the 

16th. 17th and 19th of March, 1962. 


The case on beha’f of Shri N. Dandekar is that the whole of this process start¬ 
ing with a note Ext R 6 was a faked procedure simoiv for the ouroose of getting 
an opportunity to remove the bags outside the fessimv -md to create some 
confusion so that two bags could be taken out alone with others for the purpose 
of tampering the ballot papers. In support of this contention, it is first pointed 
out that the Commissioner was to visit on the 23rd o f March. 1969 and there was 
no hUTv to start cleaning of the arms at once Tt could easily be tak«n up 
after the recount of Gonda Constituency was finished. T have considered this 
argument carefully and I find that It is based unon circumstances which have 
become known now after the events. On the 6th of March. 196? when the re¬ 
count of Balramour constituency was going on. it was not possible to foreteR 
when the recount of both the constituencies would come to an end. In fact. It 
came to an end on the 11th of March, 196? bo* It was nossible that it could 
continue unto the 12th or 13th of March. 1962. Moreover, it was not possible to 
exactly foreshadow what time would be taken In denning and verification of the 
arms- As events have hannened it is now known that it took six davs in cleaning 
and three davs to vertfv the same but It was not possible on the 0th of March. 
1962 to know the exact time likely to be taken In these operations It had become 
known that 9hri R. B Jauhari was going on leave f rom the 19th of March, 1962 
and from the 6th of March, 1962 to the 19th of March. 1962 there 
were hardly 18 days at hand. I am. therefore unable to see that In these 
circumstances when the arms had not been cleaned for more than a year and the 
whole ooeration was really over-due, the nazir who was th«* incharge of this work 
should not have been over-anxious to start tbe work at n^ro I am unable to 
see anv iustification for the argument that Ext, n-0 Is n faked document made 
out on It to create an occasion for removing tbe ha«s. I* Ml tb"se officers were 
so minded rnd wanted to create an oonortunitv for removing the bags, it was 
nn+ difficult for them to ooen the triple look even on the 3rd or 4th of March, 
1962 for the ouroose of removin'* +he nlleen-i qssemblv baas kpot bv Shri R B 
Jauhari among the 13 bags which he had kent there on the 1st of March 190Z 
and to remove whichever hags they wanted to take awav. AH this process of 
starting a note on the 6th of March 1962. and taking it through the officers con¬ 
cerned was not likelv to he thought out suddenly when the commissioners pro¬ 
gramme was received and I see nothing but pure imagination behind such an 
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argument. The second objection of the learned counsel with regard to this note 
is that the note was addressed by the nazlr direct to the District Magistrate'while 
according to the official propriety it should have been addressed to the District 
Magistrate but through the Arms Officer who was his immediate boss. The con¬ 
tention is that this was not a normal note started in connection with the official 
business but was just a scrap of paper prepared hurriedly for the purpose of the 
case. I am unable to see any suhstanee In this argument also- The note is a 
mere demi-official one. It Is not like an application and since the District 
Magistrate was the Inchatge of the treasury and the armour strong room, It was 
essential to obtaipf'JjlSdwwent. The note was. therefore, rightly addressed to 
him and accordingdal prooriety it was first taken to the officer-ln- 
eharge of arms ami he forifcmued it with his own note to the District Magistrate. 
I see no lmpropriety' in the wav the orders proceeded- Next it Was contended 
that 8th of March. 1962 was a holiday on account of it and it is very strange 
that all these persons collected together to work on a holiday like the 8th of 
March, 1962 but they did not continue the work on the 11th and 18th of March, 
1962 which were Sundays. If they were in such a hurry as they represented 
to be In the nazir should have continued the work of cleaning on the 11th of 
March, 1962 also and the verification should have been continued on the 18th 
of March, 196 9 also which were as good holidays on account of Sunday as was 

the 18th of March, 1962- The argument Is that because the recount of the 

Gonda constituency was to start* on the 9th of March, 1962 it was essential to 
remove some hags of that constituency on the 8th of March, 1962 so that they 
could be brought in again on the 9th of March, 1962 before the recount started 
and on that account aloR° this shifting of the bans from the triple lock to the 
double lock was undertaken on a holiday- This again, I see nothing but a 
fiction of imagination. Upto the 7th of March. 1962 recount of Balrampur con¬ 
stituency had finished It was on the 7th of March. 1962 that this note brought 
to nromlnence the urgency of shifting the ham; and vacating the armoury strong 
room. It was therefore, natural for the District Magistrate who war the Return¬ 
ing Officer and actually doing the work n f recount along with tb° Deputy Chief 
Election Commissioner to try and finish the work of shifting t.h= bags and sorting 
out the necessary and unnecessary ones nn a holiday, which was the only leisure 
time to do the work. If it Was decided to do this on the afternoon of the 8th of 
March, 1962. there is no reason to suspect the motions. It was hut natural that 
this time should be chosen for this purpose. As the work was Important from 

the point of view of the safety of the ballot papers, the District Magistrate and 

Sbri R B- Jauhari came to the treasury and got the work done In their presence- 
Instead of the presence of the District Magistrate and Shri Jauhari being con¬ 
sidered as an act. of extra nrecaution and extra safety It Is arrmed op behalf of 
Shri N- Dandekar that they had no business to come there and that they came 
only for the purpose of ensuring that nohodv created an obstruction in the re¬ 
moval of the bags which were reouired for being tampered with. This eonten 
tlon again has merely to he started to be reiected. It may also he noted in this 
connection that bv the 8th of March, 1962, the first week's rush of urgent work 
In the treasury was over and therefore the treasury officer was not also put to 
as much difficulty, as he was in the beginning of the month, if the ballot papers 
had been placed- In the double lock. The arrangement was. therefore, very 
natural and was rightly decided upon to carry on the official work efficiently. 

Another matter has to h» considered in connection with the shifting of the 
ballot papers. One Pratap Naraln Tlwarl had made an application on the 7th 
of March, 1962 that the ballot papers of his assembly constituency (Balromnur 
South) were lying in the tahsil and as he was going to file an election petition, 

he wished that these ballot papers be knot in safe custody On the said date, 

the District Magistrate had passed an order that these ballot papers which con¬ 
sisted of eight hags should he kept in the treasury- The tahsildar brought these 
eight bags for being kept in the treasury on the 9th of March, 1962 at. about 
9 A M., before the recounting of Gonda Parliamentary constituency started and 
they weie placed In Ihe double lock. Learned counsel for Shri N. D. Dandekar 
has strenuously contended that this whole affair and the npnlication by Shri 
Pratap Narain Tiwarf and the orders thereon were all manipulated in order to 
give an opportunity to being in some hags of bafiot papers on the 9th of March. 
1962 and he contends that It has not been explained how these eight bags of 
ballot papers which should have been in the Balrampur tahsil had come to 
Gonda tahsil so that they were to he kept in the treasury them. This w T as a 

question raised by the learned counsel only in th° arguments. No attempt was 

made In the evidence to find nut the cause of their being brought to the Gonda 
tahsil. A reasonable explanation would have been available if an attempt had 
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been made to find It out but without trying to bring the relevant tacts on the 
record, the argument Is wholly misplaced and unjustifiable. No suspicion can 
be raised against this conduct of the persons concerned which would Involve the 
officers of Balrampur Constituency also, who should, according to the learned 
counsel have been incharge of these ballot papers as to why they handed them 
over to the tahsildar at Gonda unless facts were elicited which would Indicate 
that the conduct was not normal. It was then contended that why the appli¬ 
cation was made on the 7th of March, 1962 which according to him was "a 
fateful day.” A clear answer to this question has^ MEb by th e learned 

counsel for the other side by putting another questk WjSjjvhy' this application 
could not be made on the 3rd or the 4th of March) '-jg.adff tfljttfeby enable the 
conspiring officers to do tbe same thing which was on tne 9th of March, 

1962 and such an imaginary argument, to my mind, leads us no where and it 
deserves no consideration. The next contention of the learned counsel is that 
the tribunal was hearing the case. No attempt was made to prove that these 
to his own returning officer and not to the District Magistrate. This argument 
also overlooks that the District Magistrate was an officer-in-charge of the treasury 
and without his orders nothing could be placed in the treasury. The application 
was, therefore, rightly addressed to the District Magistrate- The next objection 
of the learned counsel is that the orders for keeping them in the treasury had 
been passed on the 7th of March, 1962 and the # tahsildar had come on the 8th 
of March, 1962 to take away certain bags from the treasury. Why did he not 
at that time also bring these eight bags for being kept in the treasury. This 
again is an imaginary argument without trying to bring in the reason for this 
conduct. The tahsildar was the proper person to be put in the witness-box and 
to ask this question. If he was unable to give a good explanation, an argument 
could he advanced on it- There is nothing on the record to indicate that the 
tahsildar had come to know by the time he came to the treasury according to 
the orders of the District Magistrate to take away certain bags of ballot papers, 
that he had also to deposit these ballot papers in the treasury. Moreover, other 
difficulties may have stood in his way. These ballot papers may have been 
locked somewhere, keys of which were not available immediately to the tahsildar 
when he learnt that he had to come and pick up some bags from the treasury 
and he could not at the same time bring these bags for being kept there. There 
may have been several other good reasons for his not bringing eight bags to the 
treasury on the 8th of March, 1962 and I am unable to make out any adverse 
inference. The hollowness of this argument is seen clearly when we find from 
the register (Ext. 211) that these eight bags have been deposited on the 8th of 
March, 1962 remained lying in the treasury till December when they were re¬ 
moved. If these eight bags which had been brought on that date were not the 
eieht bags of the assembly constituency hut contained at least two bags of Gonda 
parliamentary constituency which were removed on the 8th for being tampered 
with, then only six bags should have remained in the treasury after the re¬ 
count, Moreover, the fact that these eight bags belonged to the assembly con¬ 
stituency concerned, could have, in fact, been ascertained at the time when 
the tribunal was hearing the case. No attempt was made to prove that these 
assembly ballot papers were contained in anything less than the eight bags. I, 
therefore, see absolutely no substance in this contention on behalf of the learned 
counsel. Next it was contended that the keeping of these eight bags in the 
treasury was not at all an important factor and It was not necessary for the 
District Magistrate and< the sub-divisional Magistrate Gonda to come to the 
treasury for keeping these bags inside the double lock of the treasury. It ap¬ 
pears from the statement of Shri Ksllcharan •T'uihari, Sadar Nazir that the 
District Magistrate, Shri A. S, Mtsra and the S.D.M. Gonda all came to the 
treasury at the time when the ballot papers of Shri Pratap Narain Tlwari were 
keot in the treasury between 9 a m. to 10 a.m. and from this statement a very 
strenuous argument has been advanced that the District Magistrate and the other 
two officers mentioned above themselves brought the ballot papers and the only 
purpose of doin" so. must have been to ensure that they somehow got in the 
treasury before the counting started at 10 am. I see no reason to attach any 
imnortance to such an argument- The witness does not say that all these officers 
came in the same jeep car in which the ballot papers were brought All that 
he has start'd is that at the time these officers also came- The recount of the 
Gonda constituency was to start at 10 a.m. that day and in order to see that 
arrangements were proper, it is not surnrls*ng that the District Magistrate who 
was conducting the recount himself and Shri A. S. Mfsra who was the Assistant 
Returning Olficer of Gonda East and West also reached the treasury sometime 
before 10 a.m. when as chance would have it the tahsildar brought eight bags 
of ballot papers to be kept at the treasury. No sinister importance can be 
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attached to this fact and I am unable to find any cause whatcwr to hold that 
the movement of the bags in and out of the t easury triple lock or of the treasury 
double lock was at all doubtful and was not motivated by exigencies of the 
occasion and that the officers, who acted In this connection, did not act absolutely 
honestly and above board- 

Lastly It was contended by the learned counsel that In any case Shrl 
Bhadkankar had made an application on the 4tb of March, 1962, that any shifting 
of the ballot papers, which was necessary should be done In his presence but 
he was not Informed of these movements, only to conceal the activities of the 
officers- This argument also has no force. The application (Ext. P. 2t>) merely 
stated that If any shifting was necessary on the 4th of March. 1962, he would be 
available on the telephone noted therein and he should be informed of it- Since 
uo shifting was found necessary on the 4th of March, 1962 the application ex¬ 
hausted itself and when suddenly on account of the Commissioner’s visit it be¬ 
came essential to shift the ballot papers from the trip'e lock to the double lock, 
nobody may have remembered about this application which was not relevant for 
those subsequent days. 

I am, therefore, unable to see any reason to doubt that the ballot papers 
were In absolutely safe custody from the time of the first count to the time 
when they were recounted and there was no opportunity for anybody to meddle 
with the ballot papers. 

Having dealt with the safe custody of the ballot papers after the first count 
till the recount I now proceed to consider the facts as they occurred after the 
returning officer had passed an order postponing the declaration of the result 
to the 1st of March, 1962. at 11 a.m. Instead of 28th of February, 1962 at 10 p.m. 
It has been already stated that after the postal ballot papers had been counted 
and the totals have been prepared an application for the recount was made on 
behalf of Shrl Ram Ratan Gupta In respect of the Gonda parliamentary con¬ 
stituency and another application had been made by other candidate In respect 
of the Balrampur parliamentary constituency and the returning officer had passed 
orders for a recount. The same day he had also passed orders so far placing 
the ballot papers In the treasury double lock and the ballot papers had been so 
deposited in the armoury strong room by 8,SO p.m- On the 2nd of March. 1962, 
Shrl N, Dandekar addressed a letter to the Chief Election Commission (Ext. P 
23). In this letter he recounted a number of grievances and asked that recount¬ 
ing should be stooped and in any case the recount should not include a re 
scrutiny of the ballot papers. As a result of the representation, made by Shrl N. 
Dandekar, the Chief Election Commissioner directed by a telegram the stoppage 
of further work of recounting. The telegram which was received at Gonda is 
Ext- R. 145 and reads as follows, "E. 3523/CEO, Chief Election Commissioner 
India accompanied by the Deputy Chief Electoral Officer reaching Gonda at ten 
hours on Monday morning March 5th Chief Election Commissioner will hear the 
candidates and their election agents in the matter of recounting of votes in 
Gonda and Balrampur Constituencies at 11.30 time. All proceedings may be 
held up’’- In pursuance of this orde^- no action was taken by the returning 
officer regarding recounting of the ballot papers. The Chief Election Commis¬ 
sioner reach# I Gonda on the 5th of March, 1902 and he heard all the parties 
concerned, on the question whether a recount should be ordered. He passed an 
order the same day confirming the order of the returning officer that a recount 
should be held and that it should include a rescrutiny of all the ballot pacers- 
This order is Ext. E. 144. Thereafter, lots were drawn in order to decide whe¬ 
ther the recounting should start first of 33 Balrampur constituency or of 34 
Gonda parliamentary constituency and it so hapnened that 33 Balrampur con¬ 
stituency was to be recounted first and the recount of Balrampur constituency 
thereupon began in the nresence of the Chief Election Commissioner in the after¬ 
noon of the 5th of March, 1962. 

The recount having been started in these circumstances, it is worth noting 
that the attitude of the officers concerned with the counting of the ballot papers 
or of the safe custody of the same does not appear to be that of persons who 
had determined to get the ballot papers tampered with in order to help the Con¬ 
gress Candidate In 34 Gonda constituency. Admittedly from the 1st of March to 5th 
of March, 1962 all the ballot papers remained locked in the armoury strong room 
and no attempt was made even to open the locks. On the 3rd of March, 1902 It 
had become known that the Chief Election Commissioner would himself come and 
would see to the recounting in his presence- If Ihese officers were at all minded 
to tamper with the ballot papers it would have been their first thought to do what 
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they could with the ballot papers before the Chief Election Commissioner arrived 
ard would not lave waited on the of! chance of the counting of this Gonda eon. 
stituency to start a few days after the arrival of the Chief Election Commissioner. 
As it happened it was merely on the taking of lots that the recount of Gonda 
constituency came afterwards otherwise if lots had decided that Gonda constituency 
should be recounted first, the recount of this constituency would have started on 
the 5th of March, 1963 itself and there would have been no opportunity to anybodv 
to even allege that the ballot papers had been tampered with. This, to my mind, 
was not the attitude of the officers who had from the very first day, when the 
counting appeared to go against the Congress candidate, had determined to see 
that the ballot papers were suitably tampered with so that the result may get 
altered. I am, therefore, .clearly of the view that any insinuation against the 
honesty of the officers concerned not based upon tangible facts has no substance 
and the learned tribunal went wrong in getting prejudiced against them- 


33 Balrampur constituency continued to be recounted on the 5th, 6th and 7th 
of March 1962. The Chief Election Commissioner, however, returned but left the 
Deputy Chief Electoral Officer to get the recounting done in his presenae, and the 
recounting of 34 Gonda constituency parliamentary started on the 9th of March, 
1962 and continued upto the 11th of March, 1962. On the 9th of March, 1962, the 
entire Mankapur assembly segment and 70 polling stations of Mahadeva assembly 
segment were finished and on the 10th of March. 1982, the remaining polling 
stations of the Mahadeva assembly segment and of the entire Gonda North 
assembly segment were recounted by lunch. After lunch the recounting of Gonda 
East assembly segment started which, as stated above, had been first cdunted In 
the combined office on the 27th of February, 1962 in the conditions mentioned 
above- While thia counting was going on. it was discovered that among the ballot 
papers which had been rejected at the first count on adedunt of there being no 
voting marks or because they had votine marka on the blank space, were found to 
have marks against the bull cage, the symbol of the congress candidate. It was 
also found that a large number of ballot papers had been counted as valid votes 
for Sbri N. Dandekar whose symbo 1 was that of “Star” and those were liable to 
be rejected on the ground of multiple voting. When a large number of such 
wrong counting waa discovered, it is stated in evidence that there was an uproar 
in the counting hall. Such an uproar was natural- The persons present on behalf 
of Shri N- Dandekar must have felt that the lead which Shri N. Dandekar had 
acquired at the first count was dwindling away like this and as Shri N- Dandekar 
had already envisaged that there would be a tampering of balldt papers after the 
first count, it was treated as a positive proof of the fact that the ballot papers 
had been tampered with and, therefore, this recounting did not indicate a true 
position of voting. On the other hand, persons who) were watching the recount, 
on behalf of Shri Ram Ratan Gupta must have felt that there was the reason why 
Shri N- Dandekar had got the largest number of votes at the first counting. 
According to them, there had been deliberately a wrong counting in favour of 
Shri N. Dandekar which was being discovered then- Thus the persons interested 
in both the sides must have become excited, The result of this excitement was, 
as stated In the netitlon, that the Deputy Chief Electoral Officer as well as the re- 
turing officer observed the situation, drafted out a few chart and directed the 
clerks concerned to enter such voting papers as had been discovered to be wrongly 
counted at the first count in that chart and also dlrerted that such ballot papers 
be kept separately- This action naturally must have been taken so that such 
ballot napers may be easily available at any subsequent proceedings that may be 
taken by the authorities or by the Chief Election Commissioner- The recount 
in this wav went cfn till 8 p-m- when it was stopped for the day as some of the 
nackets of the constituency were not avafiable and they had to be searched out. 
However nothing turns upon this non-availability of some of the packets con¬ 
taining ballot papers of this constituency because all these ballot papers were dis¬ 
covered the next day among the assembly ballot papers as they had been wrongly 
packed with the assembly ballot papers and upon the recount it was found that 
the ballot papers contained In these packets which had been subsequently 
recovered, did not contain such ballot papers as had been wronglv counted dur¬ 
ing the first count, and therefore, even according to Shri N- Dandekar n n suspi¬ 
cion of tampering existed with regard to any of the ballot oncers recovered from 
these packets subsequently. After the work of recount had been stopped on the 
10th of March. 1962, Shri N- Dandekar sent a telegram to the Chief Election Com¬ 
missioner which is attached as Annexure 6 to the election petition. In this tele¬ 
gram. Shri Dandekar writes, ". The recount of this segment disclosed 

extensive tampering with ballot papers firstly bv invalidating by means of sub¬ 
sequent multiple marking about 1800 votes validly counted in my favour at the 
first counting and secondly by validating in favour of Congress candidate nearly 
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200 blank ballot papers previously rejected because bearing no marking thereby 
overtaking In the aggregate the margin of 1.576 votes bv which myself had won the 
election on first counting”. The recounting again started on the 11th of March, 1962 
at 10 a m. as usual and the counting went on till lunch. It may be noted here 
that at the time of this recount the Returning Officer Shri C. M Nigam himself 
was scrutinising the ballot papers which were considered doubtful by the count¬ 
ing clerks and the Supervisors Sbrl Subramanivam was also sitting bv his side 
and supervising the whole process. On the 11th of March, 1962 a letter was 
handed over to Shrl Subramaniyam on behalf erf Shri N Dandekar requestirg 
that q thorough Investigation be made into the tampering of the ballot papers 
and in the meanwhile the declaration of the result of the election he withhe’d. 
After the recount was over the position of voting with regard to the two contest¬ 
ing candidates In the Gonda East and Gonda West segments of the parliamentary 
contitnencies has been reproduced in the election petition as follows: In Gonda 
East, Shri Ram Ratan Gupta had originallv obtained 16 900 valid votes while at 
the reccAmt he obtained 17.025 valid votes. Thus he obtained 125 more valid 
votes at the recount. Shri N, Dandekar had received 13,449 valid votes in that 
segment at the first count but at the recount he obtained 11,658 valid votes. He 
thus lost 1,791 votes in this segment alone. 

The position in Gonda West was as follows: 

Shri Ram Ratan Gunta had originallv obtained 11.435 votes at the first 
count which did not change at the recount while Shri N. Dandekar had received 
7,268 votes at the first count but at the recount he obtained 7.107 votes. He thus 
lost 161 votes in this segment. His total loss in these two segments at the time 
of the recount was 1,952 votes. 

During the lunch hour, the Returning Officer and the Deputv Chief E’ertoral 
Officer, who were sitting with him. went tn the bunea’ow of the Returning Officer 
for their lunch and it apnearg that they had some discussion nhout the matter 
there. The case of Shri N. Dandekar is that the Deputy Chief Electoral Officer 
gave a direction to the Returning Officer not to declare the result till further 
orders were received from the Chief Election Commissioner while the case of the 
other side is that there was no such order and tn the absence of any such order 
the Returning Officer was bound to declare the result under section 66 of the 
Representation of the People Act, 1951 After the Juneh hour was over, tbe Re¬ 
turning Officer alone came to the counting hall and after romnletlng the tart pro¬ 
cess declared the result to the effect that Shri Ram Ratan Gupta was declared 
elected and Shri N. Dandekar was defeated. The auestion at this stage is whether 
Shri Subramaniyam had issued orders to the effect that the result should not be 
declared and the declaration of the result after the order had been passed, was an 
invalid declaration of the result. The Tribunal has held that the declaration of 
the result was invalid because there was a clear order asking the Returning Offi¬ 
cer not to declare the result after counting was over. 

T will now deal with the evidence relating to this matter. Paragraph 75(b) 
of the petition states as follows: “The petitioner then bluntlv asked,the Return¬ 
ing Officer whether he had not receiver! arv direcMr/n at all from the Election 
Commission either directly or through the Deputy Chief Election Commissioner 
to refrain from declaring the result To this, much to the petitioner’s astonish¬ 
ment. the Returning Officer ffave a flat denial bv wav of an answer. "■ 

This indicates that at the very moment when the result was being declared, the 
version eff the Returning Officer was that he had not been directed by the Chief 
Election Commission or by the Deputy Chief Election Commissioner not to de¬ 
clare the result. Naturally, therefore, under section 66 of the Representation of 
the People Art, 1951, he was bound to declare the result Since the petitioner 
altered that this declaration of result was contrary to the order not to declare the 
result it was for him tn establish that there wag an order While recounting 
was going on. on the 11th of March. 1962 Shri N. Dandekar sent a telegram to 
the Chief Election Commissioner requesting the immediate Intervention of the 
Chief Election Commissioner directing the Returning Officer to refrain from de¬ 
claring the result Another telegram (Ext P—32) was again sent the same day 
after the results had been declared. In this telegram it was stated that the Re¬ 
turning Officer denied having received anv direction not t<5 declare the result, 
which the petitioner was unable to believe if anv direction had been Issued either 
nrafiy or in writing and either directly by the Chief Election Commissioner or 
through the Deputy Chief Election Commissioner then immediate potion be taken 
to set aside the result already declared by the Returning Officer. It Is important 
to rote that even in this telegram It has not been alleged that the Deputy Chief 
Election Commissioner had given anv direction to the Returning Officer not to 
declare the rfesult. Even after this telegram, the petitioner did not receive any 
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reply from the Chief Election Commissioner saying that Orders had been passed 
not to declare the result or taking any action in the matter. This telegram was 
followed by a letter and in this letter also there is no allegation that the Deputy 
Chief Election Commissioner had directed the Returning Officer not to declare 
the result yet the Returning Officer inspite of such an order declared 
the result. All that is complained of is that the Returning Officer denied 
having received anv orders and insnite of the objection made bv Shri N. 
Dandekar declared the result. The onlv direct evidence on this point is that 
of Shri Subramanian. Chief Deputy Election Commissioner, who was examined as 
P W- 3- He stated that on the 10th of March, 1962, certain ballot papers originally 
held valid in favour of Shri N. Dandekar had to be rejected on the ground that 
they also contained another faint mark against the symbol otf one or more of the 
other candidates and therefore, amounted to multiple voting, also found certain 
other ballot papers comparatively a few in number which had originally Been 
rejected over the signature of the A R O- On the ground that there were no 
marks or marks on the blank area, then contained a faint mark against the 
symbol of Shri R. R, Gupta and these ballot papers were held valid at the re¬ 
count tn favour of Shri Ram Ratan Gupta. In paragraph 0 he states, “I then 
immediately took the Returning Officer to an adjoining room and had discussions 
with him. I went to the Collector’s residence along with Returning Officer at 
about 6 pm. Collector/R O. himself rang up the Chief Election Commissioner, 
New Delhi and told him about these happenings and thereafter I was told by 
Shri Nigam, R O- that the Chief Election Commissioner wanted to speak to me 
on the phone. I gave the Chief Election Commissioner a gist of what had hap¬ 
pened here and a 1 so told him that we were kerning an account of all these ballot 
papers which seemed to be abnormal and would report later, and in the mean¬ 
time I was directing the Returning Officer not to declare the result- The Chief 
Election Commissioner approved and said I shoo’d let him have the report when 
the counting is over ‘‘From this statement of the witness it is apparent that he 
had informed the Chief Election Commissioner about the facts that had aV'endv 
happened and had premised to report later- He had also Informed him that he 
was going to direct the Returning Officer not to declare the result in the mean¬ 
while meaning thereby that the result could not be declared before the (the 
Deputy Chief Election Commissioner) contacted the Chief Election Commissioner 
again and the Chief Election Commissioner asked the Deoutv Chief Election Com¬ 
missioner to report to him after the counting was over. But be does not spiv that 
after this talk he actually directed the R O not to declare the result was over, 
It Is. therefore, e’ear that by the time this talk took place with the Chief Flec¬ 
tion Commissioner, no information bad been given to the Returning Officer not to 
declare the resu’t. The question Is whether any such order was given at any 
time after this talk- This talk had taken place at about 6 n m- on the 10th 
March. 196'’ and the counting had yet to go on. the llth of March, 1962, In 
naragranh 7 the witness states. "By lunch time on the 11th of March. 1962 the 
recounting of al 1 the polling stations were finished. At the time we did not dis¬ 
cuss anything. But when we were having a lunch at the residence of the collec¬ 
tor, T told him that we should report the full facts to the Chief Election Com¬ 
missioner and If possible get him on telephone- In the meantime the result 
should not be declared and for this purpose I told him that I would sign a 
formal order, a draft of which T had given him the previous night, But he would 
not declare the result. T had nutated the drafts to the Stenographer of the Col¬ 
lector In his presence”. From this statement it. appears that before the lunch time, 
all the counting had come to an end and at the time of lunch thev were free to 
contact the Chief Election Commissioner as promised a dav earlier. But tines 
not state that anv attempt was made either by him or by the Returning Officer 
to contact the Chief Election Commissioner on the phone on the llth of March. 
1962 If this witness was stating according td the last ouotation merttoned above, 
he would be expected to contact on phone the Ohief Election Commissioner and 
till such contact the Returning Officer would jyait and would not go to the coun- 
ing ha’l in order to declare the result. But net such attempt seems to have been 
made and it is difficult to understand that even after such a talk between the 

Deputy Chief Election Commissioner and the Returning Officer, no contact was 
made on nhone with the Chief Election Commissioner and vet the declaration of 
the result was expected to be delayed Indefinitely. It is also significant to note 
that after the lunch was over the Deputv Election Commissioner remained at the 
bungalow of the Returning Officer. He did not sign anv order directing the Re¬ 
turning Officer not to declare th° remit and in his presence the Returning Officer 
alone went to the counting hall. These circumstances would indicate that the 
only purpdse of the Returning Officer going to the counting hall must have been 
to declare the result otherwise he had no other business there. The Denutv Chief 
Elect ; on Commissioner admits in paragraph 8 ‘‘I did not accompany the Return¬ 
ing Officer after lunch to the place of the counting". But he gives reasons for 
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his not accompanying him as "he assured me that he would not declare the re¬ 
sult”. It is a strange assurance- The Returning Officer had no power not to 
declare tne result alter the recounting was over and he was going to the counting 
nail. Further the counting had come to an end and yet the Deputy Chief Elec¬ 
tion Commissioner expected him simpiy to stay there and not to declare the 
result. The witness further says that at 3.3U p.m. the petitioner met him and 
told nim that the result had been declared- Neither the witness nor the peti¬ 
tioner says that the witness even then told him that the declaration was con¬ 
trary to his direction, but before this, he had already learnt 01 the declaration 
of tne result from the Returning Officer himseif. This conduct of the Returning 
Officer would be unexplainable except on the hypothesis that no orders had been 
given to him not to declare the result. The witness goes on to say that, “I was 
upset because my orders were not carried out by the Returning Officer. He had 
actually cheated me." These iwo phrases are apparently contradictory. If orders 
had seen passed, the only question was of obeying orders and he should have 
said that he had disobeyed it- But in the next sentence he says that he had 
cheated him. Cheating involves a matter of agreement and mis-representation. 
This is inconsistent, as tne Keuturnmg Officer could not give any assurance or 
promise not to declare the result unless orders had been given to him under the 
law he was bound to declared the -esult and any amount of assurance given by 
him would be useless and 1 am not prepared to believe that the Returning Officer 
of the standing of Shri C. M. Nigam, I.A.S. and the Deputy Chief Election Com¬ 
missioner, who must have known the law fully well, could have possibly left the 
maiter to rest on the assurance by the R.O. which was so clearly contrary to 
the express provisions of law- In cross-examination he admitted that he did not 
give any direction to the R.O. in writing signed by him. He further stated that 
he did not give any complaint in writing even after return, to the Chief Election 
Commissioner* that the Returning Officer had disobeyed his instructions. In para¬ 
graph, 2;-, of his cross-examination he states, “Normally I did not issue orders 
unless they were type-written, specially when the iacilities are there. The order 
I wanted to issue to the R.O. was that he should not declare the result but report 
the facts to the Chief Election Commissioner as directed earlier by the Chief Elec¬ 
tion Commissioner himself”. In the second sentence quoted above, he clearly 
states that he only wanted to issue an order which means that he had not in 
fact, issued any order to the Returning Officer not to declare the result. He then 
states that he had made out two drafts, one of them was a letter from the Re¬ 
turning Officer to the Chief Election Commissioner and after the Returning 
Officer had signed that letter, he would have signed later directing the Returning 
Officer not to declare the result. But these drafts were never got faired out by 
the Returning Officer and apparently orders remained unsigned because they were 
not faired out. According to this witness since the Stenographer was not 
available to him on the 11th of March, 1962 and these drafts were in the 
custody of the Returning Officer they could not be faired out and signed- In para¬ 
graph 25 he had to admit that there was no difficulty in writing out an order 
requiring that the result should not be declared. But he did not do that. He, 
admits that the Returning Officer could not stay declaration of the result except 
under orders from the Chief Election Commissioner. If the drafts which had 
been prepared were retained by the Returning Officer and he was not getting 
them faired out even after three or four reminders on the 11th of March, 1962 
as this witness states, it must have been apparent to the witness that the Return¬ 
ing Officer was not going to get the drafts faired out and have them signed- If 
the witnesses really wanted to stay the declaration of the result, he should have 
written out an order to that effect and banded it over to the Returning Officer. 
The conduct of tne witness in not giving any signed order staying the declaration 
of the result, only indicates that at the best the witness was in suspicion and did 
not know whether* to issue a definite order or not and the reason for this uncer¬ 
tainty appears to be that according to him the case was covered by Section 58 
of the Representation of the People Act, 1951- This section provides for two con¬ 
tingencies (i) where the ballot boxes have been tampered with and (ii) where an 
error or irregularity in procedure is likely to vitiate the result, The section pro¬ 
vides that in such cases, the Returning Officer will make a report to the Election 
Commission and in sub-section (2) the provision is "thereupon the Election Com¬ 
mission shall after taking all the materials and circumstances into account....”. 
This section, therefore, authorises the Election Commission to take action under 
*ub-section (2) after the receipt of the report from the Returning Officer ex¬ 
pressing his opinion, The Deputy Election Commissioner seems to nave drafted 
on the evening of the 10th of March, 1962 a report on behalf of the Returning 
Officer addressed to the Chief Election Commissioner expressing his opinion that 
extensive tampering of Rie ballot papers had taken place and another draft 
purported to be on his own behalf I shall deal presently with the effect of the 
drafts but the point here which ia worth noting is what transpired between the 
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wuness and the Returning Officer. The Returning Officer apparently did not 

wmeu n.m^n me klnd ttie °^ ul y Chief Election Commissioner 

i 5 a ,f e aim tne deputy Chief Election Commissioner seemed to nave 

ag^emST sucn a report. 10 P “ 3 ' " ny ° rders wunout me Returning Officer 

I now proceed to consider the drafts which have been nrnni.™< w 

sssTsra.-jsr.js, vzsrsvtJk * arts 
a-ss. sass as?-»* asss 

9?? 1 ® t ° me l0r scrutiny 1 was surprised to xma large numbers or Da, lot payers 
" to 13o Having to De iejected on the ground of multiple voting ivio.-u or*ine 
iejected ballot papers appeared to be originally of Shri uanueKtu'. m aauuiun 
a large number oi ballot papers which had originally been rejecieu"bv the AitCi* 
on me ground of no making or marxmg on tne blank antmw contlffiea *' 
mark in each case on the symbol or tne Congress cancuuaie. in these circums¬ 
tances, I am of tne opinion that there has been some tampering oi tne Danot 
?■**£” ^® r JS ey f Wer ® drlgmally counted but berore they leached my cffimu° 
-n£ ave alr j t ; ad y i informed you aDout this yesterday evening over the telephone 
the statement which obviously the Returning Officer could not possibly 
subscribe to. After the hist count the ballot papers had always been in his 
custody. If he was absolutely certain that they could not be interfered with 
°y aft y outsider he could not report to the Chief Election Commissioner mat 
these ballot papers seemed to have been tempered with. This was a matter ot 
tus opinion and li he could not lorm that opinion he couid not sign such a dratt. 
It was, therelore, natural tor the Keturning Otticer not to subscribe to such a 

draft and simply to put it in his pocket even if it was given to him for being 

faired out and signatures as stated by Shri Subramaniyam. This draft was ori¬ 
ginally dictated, as stated by Shri Subramaniyam to the Stenographer and when 
the typed copy was prepared and placed before him, he made certain correction 
in his own hand writing and then wanted it again to be faired out which was 

never done. The draft which has been filed bears corrections in his own hand¬ 

writing. The next draft is dated the 11th of March, 1962. Although Shri Subra¬ 
maniyam admits that he had dictated this draft also on the 10th of March, 1962, 
tins draft starts by saying, “whereas on information received from Shri C. M.. 
Nigam. The Chief Election Commissioner is satisfied that in the interval bet¬ 
ween the original counting and the recount a large number of ballot papers pol ed 
at several polling stations in the Gonda East Assembly constituency forming 
part of 34 Gonda parliamentary constituency have been tampered with.’’ No 
report as contemplated by this paragraph having been made by Shri C. M. 
Nigam it was impossible for Shri Subramaniyam to sign this draft and hand It 
over to the Returning Officer directing him not to declare the result. In these 
circumstances it is obvious that no order was in fac,, passed by Shri Subramani¬ 
yam directing the Returning Officer not to declare the result. Because a large 
number of ballot papers had been found to have contained marks which should 
not have been there if the first count was correct, a suspicion had arisen in the 
mind of Shri Subramaniyam that there may have been tampering but such a 
suspicion could not exist in the mind of the Returning Officer, who had taken 
all possible precaution to keep the ballot papers absolutely safe and had himself 
supervised whenever the ballot papers had to be shifted, from, the strong room. 
Shri Subramaniyam therefore hoping that the Returning Officer also had a simi¬ 
lar suspicion to his mind might have made out the draft which he has now filled. 
But such a draft could never be signed by the Returning Officer and was, m 
fact, not subscribed by him. In the absence of any report from the Returning 
Officer to the effect mentioned in the draft no order was. In fact, passed by Shri 
Subramaniyam not to declare the result. 

By the way it may also be mentioned that along with these two drafts Shri 
Subramaniyam has also filed another draft Ext. Ill, It is not dated it purports 
to be another asking for an explanation from the A.B.O. as to why such mistakes 
had occurred in the first counts as had been discovered at the time of the re¬ 
count The draft does not say whether it was to be an order signed by the Re¬ 
turning Officer or by himself and at the end of this draft the last sentence is, 
“Also state where the ballot papers were kept after you finished the count and 
before thev were brought into the treasury” This again indicates that this draft 
u the nroduct of the mind of Shri Subramaniyam alone as the Returning Officer 
could not have asked such an explanation from the A.RO. The Returning Officer 
mmt have known himself as to where these ballot papers were, for he had passed 
^ order directing them to be placed in the double lock and he must have known 
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where they were at the time when they were so ordered- There was no ques¬ 
tion of as King tne Asstt. Returning Officer to give that information, me xteiuru- 
mg Officer must have also known mat the baiiot papers wmcn were considered 
valid by the accounting clerks are not taken to the i\ssu, xieiurmng winner 101 
orders and he could not ask the Asstt. Returning Officer as to now he nuu count¬ 
ed so many ballot papers as valid when there were, in fact, invu id ror a uouuie 
marking. The existenoe of such a draft indicates that Shn bunramaniyam him¬ 
self was making these drafts without talking to the Returning officer about them. 
He even was not certain whether the discoveries made on tne recount were due 
to the mistake committed by the Asstt. Returning Officer and his staff at the 
first count or it was due to tampering of ballot papers after the first count and 
before the recount. In his statement however, shri Subiamamyam has un¬ 
doubtedly expressed his opinion in examination-in-chief that the baiiot papeis 
had been tampered with before the recount. But in cross-examination he has 
given his reasons lor holding that opinion. He has expressed hnnself, “I consi¬ 
der it safe to reach the conclusion about tampering without making any such 
enquiry because it was a apparent on the fact of it that the ballot papers were 
tampered. What I mean by ‘Apparent’ is that the initial marks being thick with 
too much of ink and another mark very faint with the Smudge in the former 
case at the opposite side marks with the same seal simultaneously the Becond 
mark will be generally faint another reason is that the counting i« done by the 
counting Supervisor with the assistance of two clerks and in the presence of 
counting agents of the parties. Such a large number of doubtful ballot papers 
cannot be counted in favour of a single candidate without any of the persons 

noticing it. No other reason strikes me.My conclusion that so 

many ballot papers with double marks could not have escaped the scrutiny is 

based on the assumption that the A.R.O. also scrutinised the baiiot papers. 

tne counting Supervisors and counting assistants were Government Officials and 
I do not expect them to pass such a large number of ballot papers as valid al¬ 
though on the face of it they were invalid. If the counting Supervisors and the 
counting clerks at some of the tables were not honest and if the A.R.O. did not 
scrutinise and counting agents did not look on them my conclusion may be incor¬ 
rect "Thus the opinion of Shri Subramaniyam which he seems to have formed 
about the ballot papers having been tampered with between the first count and 
the recount was based upon supposition and inferesces without trying to know 
tne circumstances under which the counting of these two sagments had taken 
place on the 27th and 28th of February, 1962 which have been stated above. No 
other evidence has been placed to indicate that the Returning Officer had been 
ordered not to declare the result upon this evidence, I am not satisfied that the 
Returning Officer declared the result contrary to any direction given to him for 
not declaring the result. All that can be said is that Shri Subramaniyam him¬ 
self expected the Returning Officer to make such a report and as it for permission 
not to declare the result. But that does not mean that there was a direction on 
behalf of the Chief Election Commissioner under its power of superintendence 
under Art. 324 of the Constitution not to declare the result. In the absence of 
such a direction, the Returning Officer was bound to declare the result. There 
was no illegality in his declaring the result on the 11th of March, 1962. 


Having considered the evidence regarding the effort to temper with the 
ballot papers, it remains to consider the circumstantial evidence appearing from 
the ballot papers themselves and whether that circumstantial evidence is suffi¬ 
cient to prove that they had been tampered with. There being no direct evidence 
either of tampering or even of an attempt to tamper, the circumstantial evidence 
must be consrstent only with the theory of the ballot papers having been tamper¬ 
ed with after the first count and before the recount. If the special features 
which have been pointed out on behalf of the petitioner can exist otherwise 
than by the tampering of ballot papers after the first count then those features 
would not be sufficient to uphold the theory of tampering. I will now start to 
consider the evidence regarding these special features appearing from the ballot 
papers themselves. In respect of about 600 of those ballot papers, the evidence 
of P.Ws 4, 5, 6 and 7 has been produced to state that they would not have passed 
these ballot papers at the first count as valid if they had all the marks at that 
time which they bore at the time of evidence. The second category Is of 7 ballot 
papers of blind voters and on which marks had been placed by the Polling Officer 
according to the direction of the blind voters. The last category is of 234 ba’lot 
papers which were improperly accepted at the recount as valid votes for Shri 
Ram Ratan Gupta when they were not found to have any mark on any case of 
a candidate at the first count and had been rejected either on account of having 
'no voting mark or on account of having marks on the blank space. There is 
also the evidence of the expert Shri CT T, Sarwate P.W. 11, who has, after 
preparing enlarged photographs of some of the ballot paners, com e to the con¬ 
clusion that the ballot papers had been tampered with. Shri Bhadkamnkar. the 
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election agent of the petitioner has also deposed in his statement about the bal¬ 
lot papers that had been tampered with. His statement is not that 01 an eye¬ 
witness but he has expressed ins opinion and has given his reasons lor no.amg 
that opinion, I will start with the statement ot Snri BhaafcamnKar. 

Shri Bhadkamnkar, the election agent of Shri N Dandekar has expressed his 
opinion and nas also given the numoers and details ot the ballot papers which 
according to him, were tampered with and over which were originally maae by 
the voters. But it is a matter of his opinion and the evidence is not admissible 
as such. All that can be ot use out of his statement, are the reasons which ne 
has given, in his statement, the first as reason he has given for coming to that 
conclusion is "such large number of double marked bai ot papers eoula not have 
been included in the bundles of valid votes of the petitioner". This fact that 
a large number of invalid votes were counted tor the petitioner does not neces¬ 
sarily lead to the conclusion that they were tampered with, rt is equally possi¬ 
ble mat some of the clerks who were responsible for the counting deliberately 
added the voting papers as valid voles for the petitioner Shri JN. iianaeKar when¬ 
ever they found a clear mark in his star cage irrespective of other marks on it. 

This statement is genedaliy true but whenever the voter who had been given an 

cage were lightly impressed and generally did not show a lull mark of tne seal. 

This statement is generally true but whenever the voter who nad been given an 

mked seal, first puts the seal on the star mark and then puts the seal on any 
other space, the second mark is bound to be .ighte, and it depends upon where 
the seal is put whether the mark impressed the full seal of only a part of it. 
Simply lightness of other marks does not indicate that the other marks were not 
made by the voter and had been subsequently put upon it. if the other marks 
had been put upon the ballot papers by some person subsequently for the pur¬ 
pose of spoiling the vote there is no reason why he could not put a full seal mark 
and why every time his seal could be light.y inked. All that can be assumed is 
that after inking his seal once, he must go on putting several marks on several 
ballot papers but then the first mark made by him would be fully inked and the 
subsequent few marks would be lighter. But out of about two thousand ballot 
papers which have been rejected, most of them contained one mark deeply 
impressed and the other marks always lighter and that is consistent, to my mind, 
only with the fact that the voter who had on y one inked seal with him having 
put one mark could only put other lighter marks on the ballot paper and the 
fact that most of the ballot papers contained only lighter marks apart from one 
which is deeper instead of leading to the conclusion that the lighter marks are 
forged once, leads only to the inference that they were marked by the voter 
himself, The lightness of the second and the third marks would depend upon 
the time which the voter took in making the second and the third marks after 
making the first mark and no inference can be drawn from this circumstance 
that the subsequent marks were a forgery. That fact that the subsequent marks 
were only half or quarter seal also leads to no such inference. Another reason 
given is that when lighter marks on different ballot papers are compared with 
each other they are similar. The statement is too vague marks on different bal¬ 
lot papers are neither similar in the extent to which they have been impressed 
nor are they similar to each other in depth of ink. With regard to the ballot 
papers which were originally rejected as having no voting mark or having a 
mark on blank area but on which subsequently a valid voting mark was dis¬ 
covered at the recount, the only reason given by the witness for contending that 
those marks are forged ones is that they were lightly impressed and that they 
could not have been wrongly rejected by the Assistant Returning Officer. The 
whole contention of the witness with regard to these 236 ballot papers is based 
upon the Infallibility of the staff of the Assistant Returning Officer while reject¬ 
ing these baTot papers, I have carefully looked into many of these ballot papers, 
and I find that the rejection noted by the Assistant Returning Officer at the time of 
the first count was certainly not very careful for instance, ballot papers Exts. R 7/5 
and R 7 /6 had no voting marks at all but they had been rejected by the A.R.O. under 
his signature as R.M.V. i.e. rejected for multiple voting. Similarly voting papers Nos. 
R 30/12 to R 30/23 and R 34/e to R 34/11 have been so wongly rejected. Again 
voting papers Nos. 32/ and 32/2 which ought to have been rejected for multiple 
voting were rejected for having marks on blank area. Similar is the observa¬ 
tion with the voting paper Nos. 58/4-50/7 and 57/ 57/7 Voting papers Nos. 
R 30/1 to R 30/1 had marks in the cages of more than one candidate but they 
have been rejected on the ground of the having no marks. Again ballot papers 
Nos. R 53/1 and R 53/2 we e relected for multiple voting but these exists no mark 
in the cage of any candidate. There were marks on the blank area and should 
have been rejected on the ground of marks on the bland area. I am, therefore, 
oatisfied that even the rejections which were supposed to have been made by 
the Assistant Returning Officer himself after jfcrutinising the ballot papers 
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5225“ him ^ lh f Supervisors of different tables for ciders were not re- 

3 ,! C Al, afler ca ^ ul !? in « ir i to each ballot paper but, as amended for by the 

learned counsel for the petitioner, were simply handed over to the Assts who 
humedly put some rejection seal upon them on the deverse side ol the ballot 
papers and the same were signed by the Assistant Returning Officer on the faith 
that his clerks had done the work carefully. It is also to be noted that ihe l ul 
•tion in which the Asstt. Returning Officer was did not permitted a more care-" 

^ a " 1 ¥ iatjon - ,^, fter calculating the numbe- of ballot papers both f 01 the 

parhamentary and the assembly segments which he had to reject by his order 
and the time which had actually been taken m doing the whole work of rciec- 
TLori, it appears that ho had to dispose of one ballot paper in about three seconds, 
Jiacca m such a situation he could not have $iven a greater personal attention 
than merely signing below the setd put by his assistants and the assistants also 
in that nui ry could not have done better than of putting some seal rejecting the 
ballot papers which had been brought by the supervisors us vejcctuble ballot 
papers. The learned tribunal observed, when its attention was brought to these 
mistakes by the Assistant Returning Officer, that the bal'ot papers were in any 
case, rightly rejected though the reason for rejection may be wiong. But the 
learned tribunul forgot that the wrong reason for rejecting the ballot papers 
leads to the conclusion that rejections were not carefully done and this gives 
a scope for these marks also which have been detected at the recount. 236 ballot 
papers which had originally been rejected either having no mark or as having a 
mark on blank space m fact contained a mark in the bull cage. In this stage of 
careless rejection it is not possible to sav that simp’y because these ballot papers 
had been rejected at the time of the first count they could not possibly have had 
a mark in any particular cage. That the theory of the ballot papers having been 
tampered with has been developed as a matter of afterthought is clear from 
the fact that when these ballot papers wore being rejected by the Returning 
Officer at the time of the recount, no objection was taken before him that particular 
marks on ballot papers were forged marks and were not marks made by the 
voters. This fact has been admitted by the witness when he says, “I did not 
object to the Returning Officer. After the appcaiance of these ballot papers 
I was so shocked that I did not think of any objection and subsequently the peti¬ 
tioner had arrived in the hall”. Another reason riven by this witness is that 
18 pnckois out of the Gonda East and Gonda West segments were originally 
found missing from the bags of these segments. They weie subsequently search¬ 
ed out by Shri A. S. Misra, who said that they had been packed wrongly with 
the assembly ballot papers, but no ballot paper in these packages was found to 
be wiongly counted at the first count. From this, it is sought to be inferred that 
because these packages had been missing from their proper bags, therefore, they 
had not been tampered with and the inference that these packages which remained 
in the proper bags were tampered with, I am unable to accept this contention. 
On the contrary, the fact that as many as 18 packages relating to 18 polling 
stations remained outside the strong room for several davs before they wero 
brought back for recounting and were found not to be tampered with at all is 
proof of the positive fact that the officers were not interested In touching these 
ballot papers and that they were in the state in which they had been after the 
first count. It is an admitted fact that In each of these serments of the pari i. a- 
mentary constituency, these features were not discovered among the ballot 
nepers relating to all the polling stations. The explanation for discovery of 
these wrong countings in particular polling stations, given by the learned Advo¬ 
cate General on behalf of the appellant is that particular clerks at particular 
tables who were interested in increasing the number of votes for Shri N. Dande- 
kar were responsible for this wrong counting and therefore, those particular pol¬ 
ling stations which went for counting to those tables and were thus vwonglv 
counter! at the first count disclosed these special features at the recount. This is 
a very cogent explanation and simply because wrong counting was done m 8opm,„ 
of the polling stations, cannot lead to the conclusion that the ballot nanerSl 
come of the polling stations had been tampered with while the others which eV 
though remained in the hands of the very persons whom the petitioner suspect 
as foryerers. had remained untouched. 


In this connection it mav also be observed that In the applications made on 
behalf of Shii Ram Pat an Gupta wrong counting was suspected Particularly in 
Gonda Norlh and Mnnkr.nur segments of the constituency because voting for 
Shri Ram Ratan Gunta was the lowest in those segments of the constituency. If 
those very persons had thought of tampering with the ballot papers thev would 
have naturallv laid their hands on the ballot papers of these segments. All these 
ballot papers were placed at the same place and there is no reason why thev let 
these segments remain untouched and picked up other segments On the other 
hand, it is contended by the learned Advocate General that in Gonda East and 
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Gouda West polling in favour of The Congress candidate was heavy and there¬ 
fore Shri Dandekar was losing. In such a situation, the clerks who were sym¬ 
pathetic with Shri N. Dandekar started placing every ballot paper in which there 
wan a clear voting mark in the star cage in his package, if for no other purpose 
Vhan merely to reduce his defeat, and since . in those two seg¬ 

ments the Congress candidate was winning, nobody cared to scrutinise carefully 
the voting papers which were counted as valid votes in favour of Shri Dandekar 
»nd the mistakes, therefore, remained unchecked till the time of the recount. It 
le also noteworthy that the counting of these segments was done in the combined 
jfHce on 27th and 28th February 1902 where due to diffident light and other 
difficulties, cheeking was not possible- I am, therefore, of the opinion that the 
reasons given by the witness for thinking that the ballot papers had been tam¬ 
pered with are wholly Insufficient to come to that conclusion and he was not 
•ight in having suspected tampering of ballot papers. 

The next witness, who may he considered in this connection is Shri C. T. 
Barwate. He has been produced as an expert. The only matter for considera¬ 
tion in this case is whether certain seal marks existing on the disputed ballot 
papers had been made by the voter himself or had subsequently be placed by 
somebody else This matter is not one on which an expert’s opinion is at all 
admissible under the Evidence Act. The statement of this witness therefore, 
merely as the opinion of an individual is inadmissible. However, on the Basis 
pt the reasons which he has given it may he considered whether his conclusion 
was right. He has examined only some of the ballot papers which are in dispute 
and which he has mentioned in Annexure 1 to his report. About this Ahnexure 
ke says that he examined the ballot papers by naked eye and also by lenses and 
microscope wherever necessary- These ballot papers bore two or more marks 
•f voting. He then observed that the marks upon the cages other than the star 
•age were not made at the time when the mark at the star cage was made. The 
trst reason for this conclusion given by him is that a large majority of non-star 
voting marks are faint. This circumstance I have already considered in the 
statement of Shri Bhadkanmkar and it leads to no such conclusion. The second 
reason given by him Is that they showed a lack of continuity. By "continuity” 
ke means that the depth of ink in the first, second and third marks should go on 
reducing in a continuous way bv degrees and not suddentlv. But that factor 
depends upon whether the person who makes second or third mark does so 
immediately after making the first mark or waits a little so that the ink gets 
dried up. He himself says that when marks are 'rtiade in quick succession the 
difference in depth of the ink should not be verv much as exists on most of 
these ballot papers. If a voter has placed a mark upon the ballot paper and 
then thinks of placing another mark, ho is most likely to hesitate and would 
think over twice before putting another mark. This would take a little time and 
the ink that had already materially exhausted after the first mark will naturally 
be not deep when the second or third mark it made. This reasoning also docs 
not lead to the conclusion to "which the witness has come. He also admits that 
in some voting papers, mark on non-star cage is almost as deep as that on the 
star cage which would Indicate that in some cases at least the second mark was 
made in quick succession and he admits that in this ease it will be difficult to 
determine that the second mark was not made at the time when the first mark 
was made. But then he goes on to snv that in some of these cases, star marks 
left a reflected impression after folding the hallot papers while the non-star 
marks left no such impression and from this he infers that the second mark was 
j**de subsequently and not by the voter. This again is a wrong reasoning. If 
seal contains too much of ink and on the first mark the ink is deposited 
uiciently to leave an Impression on the other side of the ballot paper, if the 
^allot paper is folded soon after it does not mean that the second impression 
made bv the same seal after the earlier ink had cxhausled will also have suffi- 
went ink to make the Impression on the other side of the ballot paper after it 
is folded. Another reason for coming to the conclusion that the star mark and 
non-star mark were not made by the same person at the same time is that the 
cross-inside the seal is not parallel in both the marks so that either the paper 
or the seal has turned when the second mark Is made. This is so in some of the 
voting papers but there is nothing to indicate that the voter himself could not 
turn either the 3 eal or the paper after putting one mark. In cross-examination 
he has admitted with regard to these features, "The time in which ink takes to 
dry would depend upon the ink itself, humidity and temperature. There are 

inks which dry in two or three seconds.If a voter took an interval 

of about six or seven seconds between two impressions made bv him and the 
ballot paper was then folded it is likely that, the second impression would give 
reflected impression and the Aral may not. If the Ink was a quicker drying one 
the interval will ba shorter. If the impressions are made by the voter not In 
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quick succession but with an interval mentioned above by conclusion that the 
ou±y explanation lor absence ol one impression shows that the “non-star voting 
maik nas been impressed subsequently' would, not be correct. The interval 
beioie the ink is dry on the rubber stamp itself may be 30 seconds lor partial 
dry mg, n may even be 3 or 4 minutes before the ink totally dries up. 11 there 
axe two seals put on ballot papers one of them nearer the fold than the other 
u may happen on folding that the impression ol one is reilected.ana ol other is 

not.. In my opinion, and m my evidence 1 have net 

expressly taken these factors Into consideration", in view ol this admission the 
probative value of the reasons given by this witness is practically nil. 


In this connection another aspect ol the case becomes very material. These 
special features are being pointed out in those particular ballot papers which 
have been selected by tne petitioner as having been tampered with. But if 
there are several marks on one ballot paper, one being darker and full and the 
otheis being fainter and incomplete on other ballot papers, which have bee* 
rejected for multiple marking, it would be quite clear that this feature is not 
such a special ieature m those particular ballot papers only so as to lead to any 
mierence of tampering. More than three thousand ballot papers m this parlia¬ 
mentary constituency alone have been rejected ior multiple marking and a 
number of ballot papers, if not exactly equal to those must have been rejected in 
the assembly constituency also. It was necessary for a proper decision on these 
aspects that all these ballot papers also should have been brought on the record 
and examined for comparison. Shn Sarwate has admitted. “I would have liked 
to examine unquestioned ballot papers but I was told they were not available. 

1 had no opportunity to examine any of the unquestioned ballot papers of double 
marks scienuncaily . Not only that, but on behalf of Shn Ram Ratan Gupta 
application after application was muue for permission to summon ail the rejected 
banot papers for comparison. Three such applications nave been printed and 
ail were repeatedly rejected by the tribunal on the ground that the other ballot 
papers were irrelevant. The first such application was made on the 34th of 
auiy, 1963 and in paragraph 17 of this application all the used ballot papers of 
Gouda North, Mankapur and Mahadeva assembly segments of 34-parliameritary 
constituency were asked to be summoned. The second application was made 
on the 4th of September, 1963 again for summoning of some of the ballot paper* 
and again the request was repeated by an application dated the 0th/lOth of 
September, 1963. In this application detailed reasons were given that these ballot 
papers were essential for comparison. But ail these applications were rejected 
on the ground that these ballot papers were wholly irrelevant. I am unable t« 
see how those ballot papers were considered to be irrelevant when such cir¬ 
cumstantial evidence was to be taken into consideration. Some voters who had 
voted for the parliamentary constituency had also at the same time voted for the 
assembly constituency and it was very relevant to see how the voters had behaved 
in marking those ballot papers. I am unable to see any force in these general 
features as disclosing necessarily that these ballot papers had been subsequently 
tampered with. 

This witness has also prepared enlarged photographs of some of the ballot 
papers. He says that m these ballot papers he had enlarged 36 times its impres¬ 
sion. After enlargement it was visible to the naked eye, that there was a break 
in the non-star seal in all these ballot papers but the same break was not visible 
in the star seal. It is apparent from a look at these ballot papers, which the 
witness has selected for enlargement, that the star seal has a much larger 
quantity of ink than the non-star seal which has disclosed a break. The break 
itself is so fine that it is not visible to the naked eye without enlargement and 
had to be demonstrated by enlarging the impressions thirty six times. Suck 
a fine break in the seal would naturally disappear if the seal is heavily inked 
and it is unfortunate that this witness had selected only those cases for enlarge¬ 
ment in which the star-seal was heavily inked. It is impossible, therefore te 
come to the conclusion that the same seal having a slight break was not used 
for making both the marks on the star and on the non-star part of the ballot 
papers. I have, however, examined carefully all these ballot papers and I am of 
the opinion that these breaks are not exactly similar in each case and also that 
in most of the enlargements the break is not visible in light seal marks as welt 
which could indicate that all the non-star marks were not made by a forger 
hurriedly. For instance Ext, P. 45/38 shows a break in the arm of the cross at 
a much greater distance from the arch. In Ext. P. 35/57 the break on the right 
side of the arm in the arch is also not similar. In Ext, P, 55/57 there is a dis¬ 
tinct protruding out of corner which does not exist in Ext. P. 55/38. Again the 
break disclosed in Ext. P. 55/48 is of entirely different character. There is * 
break right from the arm upto the arch and there is a regular channel from the 
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arch to the arm. The break at the arch is much less wide than at the arm. 
The very formation of the break is entirely different. I am. therefore, unable 
to agree with this witness when he says that this characteristic break is similar 
lo each other in non-star marking every time and that it does not exist at all 
in the star mark. I am, therefore, of the opinion that these general observations 
with regard to the character of the impressions made upon the ballot papers are 
wholly insufficient to come to the conclusion that all the ballot papers which 
had been found at the recount to have been wrongly counted at the first count 
must be deemed to have been tampered with and on that basis the result of the 
first count shouid be accepted as tne only coirect result. The evidence oi Shri 
Sarwate relates only to those ballot papers which he examined and about which 
he has mentioned in his two lists and ms conclusions even with regard to them 
are not sound. 

In this connection then remains the consideration of the evidence of four 
witnesses, who claimed themselves to have been engaged in the work oi counting 
on the 27th and 28th of February, 1982. These four witnesses are P.Ws. 4 (Das- 
rath Pd. Shukia), 6 (Bahadur Singly. 6 (Ram Niwas) and 7 (Hanuman Pd.). I 
have examined the evidence of these witnesses m connection with the deficiency 
uf light on the 27th of February, 1962, In counting hall and I have come to the 
conclusion that two out of these witnesses namely P.W. 5 (Bahadur Singh ) and 
P.W. 6 (Ram Niwas) were not at all engaged in the work of counting and have 
wrongly claimed to have worked as such. The reasons need not be iepeated. 
Therefore only two witnesses remain to be considered. P.W. 4 (Dasruth Pd, 
Shukia) was the counting supervisor, All that he stated In his statement was 
‘'we were doing the work of sorting very carefully. The doubtful balk t paper* 
I took myself to the A.R.O, when 1 placed the doubtful ballot papers he examined 
them. "He was then shown some ot the ballot papers which must have passed 
through his table according to his own statement. He stated that the ballot 
papers which contained multiple maiks could not have been countod at his 
table as valid for Shrl Dandekar. He was then shown a few ballot papers 
which had been rejected at the first count as having no marks but were found 
at the time of the recount as having on the bullcage and ho staled that he could 
not have put those ballot papers as doubtful ones and would not have taken 
them to the A.R.O. if they had a mark on bull cage at the time of the first count. 
Similar is the statement ot P.W. 7 (Hanuman Pd.). He was a counting clerk and 
he also states that he would not have committed the mistakes which were found. 
But these statements lead us nowhere. It only means that these two witnesses 
did not deliberately place these ballot papers in the wrong box, If mistakes had 
been made, they weie not made intentionally and it was not possible for these 
wnnesses in any case to admit even it they did deliberately make wrong count¬ 
ing, that they had done so. The evidence with regard to these few ballot papers 
cannot lead 'to any general conclusion and even if these few ballot papers about 
which these witnesses have spoken are excluded from counting, they would not 
.died the result 

The last group of witnesses on this point are P.Ws. 12 (Ram Setup), 13 
(Raghunandan Singh Yaduv) and 14 (Ilorilal), They have given their evidence 
with regard to seven ballot papers which according to them had been marked 
by them on behalf of the voters. They have stated that they did not put more 
than one seal mark on the ballot papers. P.W. 12 (Ram Sarup) admitted that 
in his diary he had noted “I placed marks at places according to the statement 
of the voters” I have examined his diary and I find that in his diary wherever 
he mentions the place where the mark is put, he has put it in plural but wherever 
he mentions the seal by which the mark is made he has used it in the singular 
word. His diary is, thereiore, consistent with his having placed more than one 
mark on each ballot paper according to the direction of the voter. His statement, 
therefore, goes further than what his diary indicated. On behalf of Shri Ram 
Ratan Gupta a letter was tried to be produced which this witness was supposed 
io have written for the information of Raja Sahib of Mankapur that he had 
given his evidence according to his desires and that his work should be done. 
This letter was not permitted by the tribunal to be brought on record on the 
ground that the witness had merely codroborated his diary and it wns ; therefore 
unnecessary to go into that question. I am unable to see how this witness has 
merely corroborated his diary. His diary was certainly equivocal if not 
entirely in favour of the allegation of Shri Ram Ratan Gupta. It Is his 
statement alone which clarifies the position that he put only one rubber 
■seal impression on each ballot paper. The statement of this witness 
is therefore, not very reliable. The next witness is P,W. 13 (Raghunandan 
Singh Yadav). In his examination-in-chief he stated that, “I affixed the 
voting mark only once on this ballot paper according to the wish 
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.of the voter”. But subsequently this -witness objected that he had used the 
word -perhaps” while making that statement and wanted to correct his state¬ 
ment but the tribunal did not permit him to do so as the tribunal thought that 
he had not used the word 'perhaps’ when giving that statement. In cross¬ 
-examination, however, this witness has admitted that it a blind voter had insisted 
that he should pul two marks, he would have done the same. He further admits, 
-i do not remember if I had fixed two marks but 1 say that i have fixed one 
mark but (as) that is the rule”. The statement of this witness is, therefore, not 
convincing. The last witness is P.W. 14 (Hon Lai), His statement refers to only 
one Dailot paper. In his diary he does not say that this ballot paper w'as marked 
by him on behalf of a blind voter, hut he merely mentions tnat the voter was 
not able to see clearly. There was an objection against her being permitted to 
vote by the congress candidate but it was withdrawn and so she was permitted 
iu vote. This diary does not mention that upon the ballot paper of this voter 
■the witness put tne mark himself. His evidence is aiBO, therefore, not conclu¬ 
sive. I, therefore, find that there is no evidence on behalf of Shri Dandekar 
which could conclusively prove that any ballot paper was in a stale at the time 
of Lhe recount in which it was not at the time ot the first count. 


Having disposed of the question of evidence oil facts, I now turn to the legal 
aspects or the matter. Admittedly, the election petition is not based on any 
corrupt practice, The only ground on which the election of the appellant is 
sougnt to bo set aside in the petition is that there was an extensive tampering 
wilh the ballot papers after the tirst count and before the leeount as a result 
of which 1,700 vjilid votes in favour of the petitioner m Gouda East segment of 
the parliamentary constituency and 130 valid votes in Gonda West segment of 
the parliamentary constituency had been wrongly rejected at the recount. 
Similarly, 150 ballot papers in Gonda east and 50 ballot papers in Gonda West 
-segments of the parliamentary constituency were wrongly counted as valid votes 
in favour of the appellant at the recount which had been nghlly rejected at 
the tune of the lust count. It was also contended that the declaration of 'the 
result was illegal as it was against the clear orders of the election Commission 
not to declare the result, I have already dealt with the last point and I have 
held that there was no such order. The only other ground which remains is 
covered by section 100(1)(d)(iii) of the Representation of the people Act, 1951, 

namely, “If the Tribunal is of opinion.that the result of election in 

so far as It concerns a returned candidate has been materially affected. 

by the improper reception, reiusal or rejection of any vote or the leception ot any 
vote which is void.” 

In order to come to a finding that a particular vote has been improperly 
received by the returning officer or has been Improperly refused by him, the 
tribunal ought to be able to say in relation to a particular vote that this vote 
ought not to have been admitted by the returning officer or ought to have been 
■admitted as a valid vote by the returning officer. The question therefoie arises 
what is the scope of the enquiry before the tribunal in order to come to that 
conclusion. The contention on behalf of the learned Advocate General is that 
the scope of enquiry before tne tribunal was to find out whether the action of 
the returning officer was correct or not, The tribunal had, therefore, to place 
itself in the position of the returning officer and therefore the scope of enquiry 
before the tribunal was the same which could be before the returning officer. 
Therefore since the returning officer could decide as to validity or invalidity of 
a vote merely upon having a look at the voting paper and observing the way in 
which it hud been marked, the tribunal also could not go further and could not 
-enter into an elaborate enquiry wilh the aid enlarged photographs and possibly 
the use of chemicals for testing the inks and comparison of thousands of ballot 
papers put side by side If such an enquiry is permitted by the tribunal, there 
is no reason why, in order to come to the conclusion whether a particular voting 
paper is valid or not, the returning officer should also not be forced to make an 
elaborate enquiry of the same nature and if it is permitted the declaration of 
the results of elections would become piactically impossible, The contention of 
the learned counsel therefore, is that the tribunal in the present case had gone 
much beyond its powers to enter into an elaborate enquiry in order to find out 
whether particular marks on the ballot papers were made by the voters at the 
time of voting or they had been subsequently put on the ballot papers. Such an 
enquiry, according to him, was beyond the jurisdiction of the tribunal. On the 
other hand, on behalf of the petitioner it has been argued that the enquiry before 
the tribunal was in the nature of the original suit and all kinds of evidence could 
be entertained by the tribunal to determine the truth in a particular case and to 
find out whether in fact a particular ballot paper was liable to be rejected and 






if it was wrongly admitted by the returning officer, or it was a valid vote and 
ought to have oeen admitted ana not rejected by the returning officer. Learned 
counsel for both the sides have relied for their respective proposition on Velu- 
swaml Thevar Vs. Raja Nainar and others, 17 Election Law Reports P-181 
(S.C.). That was a case where the question involved was about the improper 
rejection of a nomination paper and tne objection before their Lordships ol the 
Supreme Court was that the tribunal could not entertain a ground for rejecting 
the nomination paper which ground had not been raised before the returning 
-officer, ft was held by their Lordships of the Supreme Court that if the ground 
was such which could have been raised betore the returning officer, it was 
held by their Lordships of the Supreme Court that it the ground was such 
which could have been raised before the returning officer, it could also be raise* 
before the tribunal. One party relied upon that part where their Lordship* 
have held that the tribunal could also entertain the pleas wmch the returning 
officer could entertain and contends that the tribunal can only consider evident** 
wmch the returning officer could entertain while the other party relied upon 
the observation that the tribunal had to decide regarding the validity of tn* 
nomination paper and not about the correctness of the decision by the returning 
officer and contends that in the present case what the tribunai had to decide was 
whether a particular nomination paper was vahd or invalid and npt whether 
the decision of the returning officer was valid or not on the basis of the evidenee 
beiore it. In the first place, I think, that this point is not very material after 
the findings of fact given by me above but n a decision is necessary, 1 personally 
think that there the question is one ot evidence and considering the practicability 
■of the matter. I am of opinion that the enquiry of Ihe nature gone through ia 
ihis case cannot be permitted and is not contemplated by law. Here what is 
sought to be found is as to what was the state of marking on the ballot paper 
exactly at the time when the voter left that ballot paper and after determining 
that state to treat that to be the only valid mark on the ballot paper and to ignore 
.all other marks that may exist on the ballot paper, if such an enquiry weio 
permitted, the result would be that the best evidence on the point, namely, the 
voter himself will have to be produced as to how he marked the ballot paper 
and lett it in the ballot box. ALL other evidence on this point would be merely 
circumstantial and not conclusive. Such an enquny would completely violate 
the principle of secrecy of voting and I am unable to accept Uiat the legislature 
ever intended to permit such an enquiry and then to count each vote on the basis 
oi the finding of the state of the ballot paper when the voter left it. The inten¬ 
tion of the legislature is made apparent by the provisions of section 58 of the 
Representation of tne People Act, 1851. This section provides for a fresh poll 
in the case of tampering of ballot boxes. The relevant part of the section is a* 

follows, ‘'If at any election.uny ballot box used at a polling 

station . is damaged or tampered with to such an extent, that the 

result of the poll at that polling station or place cannot be ascertained. 

the returning officer shall forthwith report the matter to the Election Commission 
.Thereupon the Election Commission shall after taking all material cir¬ 
cumstances into account, either declare the poll at that polling station or place 
to be void etc. Tills section, to my mirtd, makes it clear that in case tampering 
of ballot boxes—which must include tampered with ballot papers lor. otherwise 
a mere tampering of ballot boxes would be of no sequence so rar as the election 
is concerned—is discovered, if it is very minor, it has to be ignored and if it is 
to sued an extent that the result of the poll at the polling station cannot be 
ascertained, then the whole election of that polling station has to be declared 
void. There is no provision in the Act saying that the tampered votes are to be 
scrutinised in order to find out which part is tampered and which part is net 
tampered and then to count that vote on the basis of the finding of the non- 
lampered part. Rule 55(4) of the Conduct of Election Rules, 1961, also is to the 
same ellect which is as follows, “If the returning officer is satisfied that any bal¬ 
lot box has in fact been tampered with, he shall not count the ballot paper* 
contained in that box and shall follow the procedure laid down in section 58 i* 
respect of that polling station" It is therefore clear that the intention of the 
legislature was not to count the ballot papers which were suspected of having 
been tampered with and this could exclude an attempt to find out what is Ihe 
tampered part and what is not the tampered part and to count the vote on the 
basis of the non-tampered part. After providing in rule 55 mentioned above, 
lor non-counting of suspected ballot papers, rule 56 thereof gives ins true tio»s 
■to the returning officer as to what ballot papers are to be rejected under head* 
(a) to (h) of sub-rule (2). This rule relates obviously to unsuspected votes. 
Then follows the first proviso which is not relevant and the second proviso is 
-as follows, “provided further that a ballot paper shall not be rejected merely on 
the ground that the mark indicating the vote is indistinct or made more than 
once if the intention that the vote shall be for t particular candidate clearly 
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appears from the way the paper Is marked- “To my mind, this proviso refers- 
•mly to those voting papers which are not suspected of having been tampered' 
with and merely deals with those cases where marks made by the voter himself 
are not clearly in the cage of one of the candidates, but "if the way in which 
the ballot paper is marked” shows his intention clearly then the mere fact of 
the mark being indistinct or having been made more than once will not render 
the ballot paper invalid. It i a not possible to read in this proviso the power in 
the returning officer to ascertain which mark has been made by the voter and' 
which of them haj been a result of the ballot paper having been tampered with 
by outsiders. To my mind, therefore, the whole enquiry before the tribunal. In 
an attempt to discover which part of the ballot paper contains a mark made by 
the voter himself and which is not, and to count the vote on the basis of the 
decision as to which is the original mark, is completely against law. All that 
the tribunal had to find out was whether tampering of the ballot papers was to 
such an extent that the result could not be ascertained and in that case the whole 
result should have been set aside and a repoll ordered. But after the findings given 
by me above, even this procedure was not called for. In any case, the finding of the 
tribunal that because some of the ballot papers were aeeording to It proved to have 
been tampered with, therefore, all the ballot papers which had been counted at the 
first count for the petitioner must be deemed to have been validly counted, is an 
unsupported finding. Apart from the ballot papers which arc being challenged 
as tampered with, a number of bnl’ot papers were brought to our notice which 
bore no mark In any case of any candidate but had not been reiected at the - 
first count and so must have been counted as valid votes for some candidate which 
aannot be ascertained now. But those misfaTces were discovered at the recount 
and were reiected either on the ground of having no voting mark or on the 
ground of having a mark in blank space. Some of these exhibits are as follows; 
“R—12, R—13 2. R—13/3, R—13/4, R—13/5. R—1.3/6. R—16/1 to R—16/3, R—IP, 
R— 28 /fi, R— 32/2. R—36, R—38/2. R—45/2 and R—59”. Even if these particular 
votes in respect of which direct evidence has heen given by P.Ws, 4, 7 and 12 to 
14 are excluded as tampered ballot papers, the result declared at the recount 
will not be altered. 

In the petition a prayer was made that after setting aside the election of the 
successful candidate the petitioner be declared to have been dulv elected. The 
tribunal has passed that order. The successful candidate gave a notice and filed a 
petition under section 97 of the Representation of the Peonie Act, 1951 and has 
jffven evidence to show that the petitioner himself was guilty of corrupt practice 
and If he had been elected as a candidate and his election had been challenged on 
the ground of enrrupt practice, now raised his election would have been set aside. 
In view of the finding in the election petition Itself. I do not consider it necessary 
to examine this aspect of the case as the election of the successful candidate is 
Itself being uphe’d as valid and therefore, no question of going into the recrimina¬ 
tory petition arises. 

The result Ihcrefore Is that the order of the tribunal setting aside the election 
of the appellant is set aside and the appeal la allowed with costs. The election of 
the appellant is held to he valid. 


Along with this appeal, ns stated above, a number of appeals and writ petitions 
have been filed by the officers against whom remarks have been made by the 
tribunal in the course of its judgment. Since the judgment of the tribunal itself 
has been set aside by me, I do not find it necessary to again consider the same facts 
separately and give a decision regarding the conduct of these officers. Suffice it 
to say that the conduct of none of these officers to my mind, has been proved to 
be either mala fide or in any way, derogatory to what their conduct ought to have 
been Some of these officers filed appeals also and a question had arisen whether 
the appeals lie at the Instance of these officers against the remarks made in the 
Judgment of the tribunal. An elaborate argument was heard but I need not con¬ 
sider all the details. In my opinion since no corrupt practice was alleged In the 
election petition, the question of naming any person as guilty of corrupt practice 
does not arise and, therefore, it is not possible to hold that these officers were the 
persons named as having been guilty of corrupt practice and they had, therefore, 
a right of appeal But in the writ petitions, they could certainly raise the question 
that the remarks had been made against them without giving them an oppoirtunity- 
of meeting the allegation against them. On the other hand, it was intended that 
the remarks made against the officers were a necessary part of the fabric of the 
judgment and, therefore, could not be expunged from it Since, however, the 
whole judgment of the tribunal has been set aside, I do not consider lt T beressOTy 
to decide these matters either. The writ petitions and the appeals filed by the 
JfflSS mentionedin the beginning of this judgment are dismissed as infructuous 
and unnecessary and parties will bear their own costs. 
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vendinrr airatnsf him ^ th "' rt of , th< r e,ectl °n there were departmental charges 

pending against him. He was Instrumental in bringing about the success of 

respondent no. 1 fay corrupt contrivance and the quid pro quo was his promotion 
as Commissioner of Faizabad in November, 1962 after' the election although he was 
previously superseded. This remark necessarily reads to the inference that the 
State Government was pleased with Shri C, M. Nigam on account of his having 
acted m a corrupt manner for the success of respondent no. 1 and as a reward for 
this corrupt act had raised him to +*’“ position of a Commissioner which had beer 
denied to him earlier on accdurT - " departmental action. There is no evidence on 
the record whatever that the Government had at any time either encouraged or 
approved of any corrupt act hy Shri C. M. Nigam, There is also nothing on the 
record to indicate that the promotion of Shri C. M. Nigam as Commissioner was a 
result of this improper action as held by the tribunal. Such a remark against the 
Government of the State is unsupported by anything on the record and is wholly 
irrelevant for purposes of the judgment in which it is incorporated. The State 
Government was not a party to the election petition and was not given an oppor¬ 
tunity to explain how and why Shri C. M. Nignm was promoted alter the election 
had been declared. In fact, in this writ petition on behalf of the State all the 
details have been given indicating that, the decision to promote Shri C. M Nigam as 
Commissioner had been taken much before the counting of this election actually 
started and the whole remarks quoted above contained in paragraph 169 of the 
Judgment is entirely uncalled for. I think that paragraph 169 of the judgment of 
the tribunal must be expunged. 

The writ petition on behalf of the State is consequently allowed with costs and 
paragraph 169 of the judgment of the tribunal is quashed. 


19-12-1966 


Sd. B. D 


Hon- Takru, Ja, 


I agree with orders proposed above and have nothing to add. 

Sd, J. N. Takru, 

IQ-12-1960 

First Appeal No. 305 of 1964 connected with First Appeals Nos. 316. 326 326 34 j" 
of 1964 and writ petitions Nos. 494, 495. 496, 5173. 5174, 5216 and 5286 of 1964. 

Hon’ble J. N. Takru, J. 

Hon’hle B. Dayal, J. 


By the Court 

In the result First Appeal No. 305 of 1964 is allowed with costs and the order 
of the Tribunal in setting aside the election of the appellant is quashed: writ peti¬ 
tion No. 496 of 1964 is also allowed with costs and paragraph 169 of the judgment 
of the Tribunal Is quashed while first Appeals Nos. 316, 326, 328 and ,'Ui of 1964 
and writ petitions Nos- 494, 495, 5173, 5174- 5215 and 5286 of 1964 are dismissed 
and the parties are directed to bear their own costs. 

Sd. B. D. 

Sd. J, N. T. 

19-12-1966 

[No. 82/339/62.] 
By Order, 

K. S. RAJ AGOP ALAN, Secy. 
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